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Mr. Chairman, thank you for holding this important hearing and allowing us to provide our views on USDA’s implementation of the 2008 farm law.  My name is Jay Hardwick.  I own and operate a diversified farming operation based in Newellton, Louisiana.  I am serving as Chairman of the National Cotton Council.  I am pleased to note that in keeping with your desire that witnesses not re-plow the same ground the USA Rice Federation, U.S. Rice Producers Association, American Soybean Association, National Corn Growers Association, National Association of Wheat Growers, Southern Peanut Farmers Federation and American Farm Bureau Federation have all provided input for my statement and have associated their organizations with my remarks.

Mr. Chairman, the focus of my remarks will be on payment limitations and eligibility because these provisions have a significant impact on cotton, rice and peanut operations.  However, I also believe the elimination of the three-entity rule and the new income tests will have a far greater impact on grain, oilseed and specialty crop operations than may be understood.

Mr. Chairman, I request that the documents accompanying my written statement including the letter dated September 24 signed by 62 Members of the House; the letter dated March 13 signed by 68 Members; and, the letter dated April 6 signed by a variety of agriculture organizations, all urging prompt implementation of the statute consistent with the intent, be made a part of the record.  I also request that the Council's comments on the interim, final rule implementing the payment limitation and adjusted gross income provisions and some of the forms required to be completed by program applicants also be made part of the record.

The provisions of the 2008 farm law made the most significant and far-reaching changes in payment limitations and program eligibility provisions in over 20 years.  Yet the rhetoric and the budget proposals of the new Administration consistently gloss over the sweeping reforms in the new farm law and seem unconcerned about discovering the actual impact of those changes. Even though USDA-ERS analysis has concluded program benefits have not been a primary influence in increasing farm size, critics continue to insist that farm program payments are causing farm consolidation.  ERS analysis also shows that farm programs contributed less than 8% of increased value of farmland while low interest rates and non-agricultural factors played a far more significant role.  Given this analysis, it seems clear that the continued effort to revise further the significant changes in the 2008 law does not reflect concerns about concentration but is really about moving funds away from production agriculture.

As a quick reminder, the new farm law changed a fundamental premise of payment limitations by replacing the focus on farm entities with a policy of direct attribution of benefits. It eliminated the three-entity rule. It eliminated spousal discrimination. The $65,000 cumulative limit on counter-cyclical and ACRE payments and the $40,000 cumulative limit on direct payments as well as separate limits for peanuts were retained. The new law eliminated the limit on marketing loan gains, which will promote more orderly marketing, better protect producers in times of low prices, and importantly will reduce the administrative burden on USDA’s Farm Service Agency.  The new legislation strengthens penalties for knowingly breaking the rules. 

There are 3 new eligibility tests based on income.  

· If an individual’s or entity's three-year average adjusted gross farm income exceeds $750,000 they are ineligible for direct payments;  

· If an individual's or entity's 3-year average adjusted gross non-farm income exceeds $500,000, they receive no program benefits; and 

· If their 3-year average adjusted gross non-farm income is greater than $1 million and less than 66⅔% of their 3-year average adjusted gross income is from non-farm sources, they are ineligible for conservation programs.

These new income tests also contain tough monitoring and enforcement provisions, including the requirement that USDA develop a statistically valid monitoring procedure to enhance enforcement.  
To any reasonably objective observer, these far-reaching modifications and revisions are very significant changes yet we do not know their full impact. 

We believe that in certain circumstances, the elimination of the 3-entity rule could result in a 50% cut in benefits. However, in spite of the vast array of data available on US farming operations, neither the Council nor USDA can accurately predict how many operations will be affected or to what extent they will be affected.  I do know from conversations with other farmers, attorneys and CPA’s that the new forms and requirements have forced many farmers to review their day-to-day operations.  Under the new regulations, even long-standing, simple partnerships must be concerned with how they make operational decisions.  It has been a struggle for farms to comply with the new requirements and, even so, we know that program benefits are going to be reduced or denied to a number of operations.  But until sign-up is complete, we won’t know the extent of the impact – just that it is significant.

While the statute included far-reaching changes that would have significant, uncertain impacts, the implementing regulations went even further, making significant alterations in areas of the law Congress did not intend to be changed.  

The interim, final regulation was published late, December 26, 2008.  It made sweeping changes in areas that were not amended in the farm bill.  It also limited the impact of some changes that were made by Congress in the farm bill, particularly the spousal eligibility provision.  

I have provided you with a copy of the National Cotton Council’s comments on the proposed rule.  A few of our concerns were addressed by provisions in the Handbook, known as 4-PL, published in late spring, and subsequent FSA Notices.  Today I will highlight only key provisions which we continue to believe are inconsistent with the statute or are unclear. 

Even though Congress made no substantive changes to existing rules governing whether a program participant is actively engaged in farming, USDA ignored this and promulgated problematic new rules in this area.  

For example, although the statute continues to require that contributions to a farming operation by shareholders in corporations be measured on a collective basis, the interim regulations, for the first time, require that every shareholder make an individual contribution of labor or management and the contribution be regular, identifiable, documentable, separate and distinct. 

Mr. Chairman, I understand USDA's concern about “passive” shareholders.  However, the addition of the new requirements regarding stockholders goes well beyond this concern and certainly beyond the intent of the statute. The new requirements are vague and, in many cases, the reason for the new requirements is difficult to understand.  I believe these provisions will be a continual cause of confusion and uncertainty for farmers, because if you ask 10 FSA employees to explain what constitutes separate and distinct contributions of labor or management, you will get 10 different answers.  In the world created in these regulations, corporations cannot take satisfactory action as a Board or as a collective meeting of stockholders.  Instead, each stockholder must take some independent and distinct action, even though corporations virtually never authorize independent shareholder action.  

When compliance audits are conducted, there will be even more confusion because the interpretations will vary.  Worse, since the regulations were not published until December 2008 and the Handbook and clarifying Notices were still being published in the Spring, many operations had already begun making their plans for the 2009 crops.  They may have arranged financing, leased land and purchased inputs.  These farms had no idea that many of their operational decisions would have to be made by each shareholder acting independently, separately and distinctly. 

Incredibly, this same, "separate, independent and distinct" requirement is also being applied to partnerships, calling into question whether partners are actually engaged in a farming operation if they make their decisions jointly.  

The regulation also adds a new requirement that contributions to the farming operation must be at risk for loss and that loss be commensurate with the claimed share of the farming operation.  This new regulatory addition could mean that in the case of a father who has farmed for years and accumulated a significant net worth, a 50/50 partnership with his son or daughter who has just begun farming may not be eligible for benefits because the son or daughter does not have substantial wealth available to lose.  This is another example of a new administrative requirement that doesn't make sense and is not supported by the statute. 

We are also concerned by the new definition of substantive change.  While the statute did not waive the substantive change rule to allow operations to adjust their organizations to comply with these sweeping new regulations, it certainly did not make it tougher for farms to comply. Previously, complying with this rule meant adding a family member or increasing or decreasing the land farmed by the operation by at least 20%.  The new regulations, however, raised the bar on substantive change as well.  Under the new definition, an operation must increase or decrease its base acres by at least 20%, and if the change results in more than one additional payment the plan must be approved at the state level.  This is another example where the regulations exceeded the statute, where they force significant, impracticable changes in farming operations, and then make those changes more difficult than ever to accomplish.


We are also concerned by the inconsistency between the statute, the regulation and the Handbook in implementing the new spousal eligibility provision.  Congress clearly intended that when a husband and wife are farming together in the same operation, one spouse may make all required contributions of labor or management on behalf of the other spouse.  However, USDA has imposed severe limitations on this rule in the regulations and the Handbook.  These limitations will unduly restrict the ability of operations involving spouses to choose how they use corporations and limited liability companies to limit their personal and their family's liability.  

We believe this important provision should be implemented in a manner that better carries out Congress' intent by providing husbands and wives the flexibility to use the same liability-limiting business arrangements as are used by all other types of businesses. 

There are other portions of the regulation that are problematic, including restrictions on financing and other highly technical matters.  These issues are discussed in our detailed comments on the rule.  We strongly recommend the interim regulation be amended to eliminate the changes in the definition of actively engaged and other provisions not contemplated by the 2008 farm law amendments.

Furthermore, USDA has made the payment limitations and adjusted gross income requirements a moving target. The Farm Bill was enacted on June 18, 2008.  However, USDA did not publish interim regulations on payment limits and income tests until December and did not issue its new payment limitations handbook, 4-PL, until February of this year.  The new 902 forms, first issued in December, were revised in April of this year, and 4-PL was substantially revised in May.  Each of these revisions made substantive changes to the payment limitations and adjusted gross income requirements. The requirements are still in flux, as USDA continues to send out additional “guidance” memoranda to its State and County offices making further “clarifications” to the rules, some of which run contrary to earlier clarifications.  Even with the assistance of lawyers and accountants, farmers cannot be certain what rules actually apply this week and whether those same rules will apply next week.  

The delay in publishing the regulation, the Handbook and Notices and in training FSA personnel has created a catch-22.  Unfortunately, at this late date, correcting the regulation for the 2009 crop sign-up would only add further confusion and delays in approving farm plans and providing program benefits.  While adjustments effective for the 2010 crop subject operations to three sets of rules over 3 crop years, it is our opinion that USDA should correct those areas where they have overreached the intent of the 2008 farm law. 

The new farm law also creates 3 new income tests used to determine eligibility.  Previously, the test was based on adjusted gross income or an equivalent measure which is relatively easy for growers to document and FSA to audit.  The new tests are based on average adjusted farm and non-farm income.  Rather than check a specific line on an income tax return, growers now have to designate all income as farm or non-farm to determine eligibility.  Recognizing farm income is more than just the income listed on a Schedule F, Congress provided some direction in the statute by defining certain sources as farm income and providing the Secretary authority to define other sources as appropriate.  We have been disappointed that USDA did not do more to obtain input from farmers and accountants concerning how best to designate sources of income as farm and non-farm.  USDA did not ask for recommendations concerning how to define certain sources of income for the purpose of applying the new tests thus leaving farmers with the task of interpreting the appropriate designations of income.  These designations are critically important because they determine eligibility for all program benefits.

USDA provides another example of regulatory overreaching and inconsistency between the regulations and other implementation materials regarding the income limitations.  While the legislation and the 926 Form being used by CCC require a person to provide to the Secretary either a certification of average income or information and documentation regarding average income at least once every 3 years, the regulations allow the Secretary to require such certification every year and ignore the documentation option. We urge USDA to be consistent by changing the regulations to include the option to provide sufficient documentation as an alternative to third-party certifications and to clarify that such certification or documentation must occur only every three years.

We were surprised and concerned to learn from a March 19 press release that USDA has entered into an agreement with the IRS to share data and further that every program participant must file a separate form authorizing the IRS to release data to USDA or the producer will be ineligible for benefits even though virtually identical language is on an existing USDA form (CCC-926).  While we have been assured that the IRS will not provide taxpayer information to USDA, we have been advised that USDA will provide taxpayer ID’s of all program participants and ask IRS to review records to identify those ID’s who may have income above the relevant income test levels.  However, we do not know what criteria USDA has asked IRS to use, nor have we been advised what procedure will be followed to determine compliance once a taxpayer’s ID is identified for further scrutiny.  We also have no assurance that if the IRS – using USDA’s criteria – identifies an ID for further review, even though they may ultimately be determined to be in compliance, that the list won’t be subject to a Freedom of Information request. Furthermore, given the expanded definition of farm income for payment eligibility purposes versus tax definitions, a review by IRS will have little relevance in indicating eligibility.

Mr. Chairman, growers are required by the law to certify they are in compliance with the income tests and eligible for program benefits.  There are strict penalties for providing false or incorrect information. The GAO report that is cited by USDA as the impetus for this IRS review indicated that 2,700 of the 1.8 million program participants may have erroneously received $49 million in payments over 4 years during which farm program payments totaled $63.8 billion.  To put that in perspective, the erroneous payments amounted to less than one-tenth of one percent of total payments. Certainly, USDA should vigorously enforce the rules, but at some point the costs, both administratively and to an individual's privacy, are so excessive compared to the return that they should be reconsidered.

Finally, allow me to address the forms necessary to apply for program benefits.  They are attached to my written statement.  Clearly, early versions overreached by requesting information that was difficult if not impossible for farmers to provide and, in some cases, that was not relevant or necessary to determine eligibility.  I understand some forms have been revised, and I urge FSA to continue to review and modify the forms to make them as user-friendly as possible. Even the smallest operation must certify income and file a detailed farm plan, so forms should be designed for them as well as for the most complex operations.  The 2008 law was not entitled the "Full Employment for Lawyers Act."  

Mr. Chairman, while we have many issues that need correcting, we nevertheless commend FSA personnel for their dedication and work under severe time constraints.  We believe a significant source of confusion and cause of inconsistent application of the rules will be eliminated if the interim regulation is revised to eliminate the requirement that contributions be made on a separate and distinct basis and to conform the "at risk" provisions to the existing statute.  We believe the provisions related to spousal eligibility should be recast as straight-forward as intended.  We urge FSA to continue to review all forms to simplify them.

We also urge USDA to continually monitor sources of income to determine if they could be considered farm income and to proceed cautiously and to seek stakeholder input before finalizing the data exchange and review process with the IRS.

Mr. Chairman, the 2008 farm law made a number of historic reforms in payment eligibility provisions.  Congress and stakeholders have urged USDA to implement the statute consistent with intent.  We are still working through USDA's own rules and still coming to grips with the 2008 law's sweeping changes.  This is not the time to make further, unwarranted changes, but it is time for USDA to correct the areas where they have implemented onerous changes that were not authorized by the new farm law.  

I want to be clear, however, that there are significant uncertainties among producers, lawyers, accountants and even USDA program specialists about many critical aspects of these new rules.  I have been told there are uncertainties regarding the leasing of land and equipment, uncertainties regarding the sources of financing, in addition to some of the problems I have already noted.  Washington, DC, program specialists have not been able to answer all of the questions being raised.  Given these uncertainties and the lack of clear direction, it would be patently unfair and unwarranted if oversight agencies rake across this landscape sometime in 2010 in an attempt to claim lack of enforcement by USDA or to claim widespread program abuses.  

Again, thank you for allowing me to present our views and concerns.
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