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AMENDMENT TO H.R. 4173

OFFERED BY MR. PETERSON OF MINNESOTA

Page 481, strike line 8 and all that follows through

page 6695, line 6, and ‘insert the following:

1 TITLE III—DERIVATIVE MAR-
2 KETS TRANSPARENCY AND
3 ACCOUNTABILITY ACT
4 SEC.3001. SHORT TITLE.

5 This title may be cited as the ~“Dérivative Markets

6 Transparency and Accountability Act of 2009”..

7 | SEC. 3002. REVIEW OF REGULATORY AUTHORITY.

8 (a) CONSULTATION.—

9 | (1) CFTC.—Before commencing any rule_—
10 making or issuing an order regarding swaps, swap
11 dealers, major swap participants, sWap repositories,
12 pefsons associated with a swap dealer or major swap
13 participant, elfgible contract partieipants; or swap
14 execution facilities pursuant to subtitle A, the Cl(jnl-
15 modlty Futures Tradlng Commlssmn shall consult
16 with the Securities and Exchange Commission and
17 . the Prudential Regulators.

18 o (2) SEC.—Before commencing any rulemaking

19 or issuing an order regarding seéurity-based swaﬁs, o

f:\VHLC\120909\120909.014 xmi (456670110) : ' o
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1 security-based swap dealers, major security-based
2 swap participants, security-based swap repositories,
3 persons associated with a security-based swap dealer
4 or major security-based swap participant, eligible
5 contract participants with regard to securit_y-based'
6 swaps, or swap execution facilities pursuant to sub-
.7 title B, the Securities and Exchange Commission
8 shall consult with the Commodity Futures Trading
9 Commiséion and the Prudential Regulators.
10 (3) In developing and promulgating rules or or-
11 ders pursuant to this subsection, the Commbdjty Ita-
12 tures Trading Commission and the Securities and
13 Exchange Commission shall considér each other’s
14~ views and the views of the Prudential Regulators.
15 (4) In adopting a rule or order deseribed in
16 paragraph (1) or (2), the Commodity Ifutures Trad-
17 ing Comrﬁission and the Securities' and Exchange
18 Commission shall treat functionally or economically
19 similar products or entities similarly.
20 (5) Paragraph (4) shall not be construed to re-
21 quire the Corﬁmodity Futures Trading Commission
22 or the Securities Exeha,nge-Commission to adopt a
23 rule or order-that treats functionally or economically
24 | similar products or entities identically. |
25 (b) LIMITATION.— “
f:\VI—IiLC\1'20909\-120909.014.xm| _ .(456670110) o -
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3
1 (1) CFTC.—Nothing in this title, unless spe-
2 cifically provided, shall be construed to confer juris-
3 diction on the Commodjty Futures Trading Commis-
4 sion to issue a rule, regulafion, or order providing
5 for oversight or regulation of—
| 6 (A) security-based swaps; or
7 (B) with regard to their- activities or func-
8 tions concerning security-based swaps—
9_ (i) security-based swap dealers;
10 (ii‘) major security-based swap partiéi-
11 pants;
12 (1) security-based swap repositories;
13 (iv) persons assoeiated. vﬁth a secu-
14 rity-based swap dealer or major security-
15 based swap participant;
16 (v) eligible contract participants with
17 ‘respect to seeufity—based swaps; or
18 (vi) swap execution facilities.
19 (2) SEC.—Nothing in this title, unless specifi-
20 éally provided, shall be construed to confer jurisdic-
21 tion on the Securities and Exchange Commission to
22 i1ssue a rﬁle, regulation, or order providing for over-
23 " sight or regulation of—
24 | (A) swaps; or
FAVHLC\120909\120909.014 xml  (456670110) o : -
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1 (B) with regard to their activities or func-

2 tions concerning swaps—

3 (i) swap dealers;

4 (11) major swap participants;

5 (111) swap repositories;

6 (iv) persons associated with a swap
7 dealer ‘or major swap participant;

8 (v) eligible contract participants with

9 respect to swaps; or |

10 | (vi) swap executidri facilities.

11 (¢) OBJECTION TO COMMISSION REGULATION.— '

12 (1) FILING OF PETITION FOR REVIEW.—If ei-
13 ther Commission refefred to in this section believes
14 that a final rule, regulation, or order of the other
15 such Commission conflicts with subsection (d)(4) or
16 (b), then the complaimng Commission may obtain
17 review thereof in the United States Court of Appeals
18 for the District of Columbia Circuit by filing in the
'1_9 court, not later than 60 days after the date of publi-
20 - cation of the final rﬁle, regulation, or order, a writ-
21 ten -petition requestirig that the rule, regulation, or
22 order be set aside. Any such proceeding shall be ex-
23 pedited by the Court of Appeals. |
 24 (2) TRANSMITTAL OF  PETITION AND
25 RECORD.—A copy- of a petition deseribed in pa;a—

fAVHLC\120909\120909.014.xm! (456670110) - ' . .
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5
graph (1) shall be transmitted niot later than 1 busi-

ness day after filing by the complaining Commission
to the Secretary of the responding Commission. On
receipt of the petition, the responding Commission
shall filé with the court a copy of the rule, regula-
tion, or order under review and any doeﬁments re-

ferred to therein, and any other materials preseribed

. by the court.

'(-3) STANDARD OF REVIEW.—The court, giving
deference to the views of neither Commission, shall
determine to af_’ﬁrm or set aside a rule, regulation,
or order of the responding Commission under this
subéeetion, baéed on the determination of the court,
as to whether the rule, regulation, or order is in con-
flict with subsection (a)(4) or (b), as applicable.

(4) JupiciaL STAY.—The filing of a petition by
the complaining Commission pursuant to paragraph
(1) shall operate as a stay of the rule, regulatién, or
order, until the date on which the determination of
the céurt is final (including any appeal of the deter-
Vmination).

(d) DEFINiTiON_S.—In this section, the terms “Pru-

G« IR I

23 dential Regulators”, “swap”, “swap dealer”, “major swap

24 participant”, ‘“‘swap repository”’, ‘“‘person associated with

25 a swap dealer or major swap 13a,rtiei1)a11t”, “eligible con-

2
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tract participant”, “swap execution facilify”, “security-
based swap”, ‘“security-based swap dealer”’, “major secu-
rity-based swap participant”, “security—b‘ased Sswap reposi-
tory”’, and “person associated with a security-based swap
dealer- or major security—based swap participant’”’ shall
have the meanirigs provided, respectively, in the Com-
modity Exchange Act, including any modification of the
meanings under section 3101 (b) of this Act.

(e)(1) Notwithstanding subsections (b) and (c), the
Commodity Futures Trading Commission and the Securi-
ties Exchange Commission shall jointly adopt rules to—

(A) define the Iterms “security-based swap
agreement”’ in section 3(a)(76) of the Securities Ex-
change Act of 1934 and “sWala” In section
1a(35)(A)(v) of the Commodity Exchange Act;

(B) require the maintenance of records of all
activities related to transactions defined in subpara-
graph (A) that are not cleared; and

(€) make availéble to the Securitiés- and Ex-
change Commission information relating to trans-
actions defined in ‘subparagraph (A) that are
uncleared. _ |
(2) In the event that the Commodity Futures Tradin‘g

Commission and the Securities Exchange Commission fail

to jointly prescribe rules pursuarit to para,g'raph (1) n a

fAVHLC\120909\1 20909.014_.me. (456670110) i -
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20
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7
timely manner, at the request of either Commission, the
Financial Services Oversight Council shall resolve the dis-
pute—
(A) within a reasonable time after receiving the
request;
(B) after consideration of relevant information
provided by each Commission; and’

- (C) by agreeing with one of the Commissions
regarding the entirety of the matter or by deter-
mining a ¢ompromise position.

SEC. 3003. INTERNATIONAL HARMONIZATION.

(a) In order to promote effective and consistent global
regulation of contracts of sale of swaps and security-based
swaps, the Commodity Futures Trading Commission, the
Securities and Exchange Commission, and the Prudential
Regulators (as defined in section 1a(42) of the Commodity
Exchange Act), as appropriate, shall consult and coordi-
nate with fbreign fegulatory authorities on the establish-
ment of consistent international standards with respect to
the regulation of contracts of sale of swaps and security-

based swaps, and may agree to such information-sharing

-arrangements as may be deemed to be necessary or appro-

priate in the public interest or for the protection of inves-
tors, swap counterparties, and security-based swap

counterparties.

fAVHLC\120909\120909.014 .xmi (456670110) ’ ) -
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(b) In order to promote effective and consistent global
regulation of contracts of sale of a commodity for future
delivery, the Comfnodity Futures Trading Commission
shall eonsult and eoordinate with foreign regulatory au-
thorities on the establishment of consistent international
standards with respect to the regulation of contracts of |
sale of a éommodity for future delivery, and may agree
to such information-sharing arrangements as may be
deemed necessary or appropriate in the public interest for
the protection users of contracts of sale of a commodity
for future delivery.

SEC. 3004. PROHIBITION AGAINST GOVERNMENT ASSIST-
ANCE.

(a) IN GENERAL.—No provision of this title shall be
construed to authorize Federal assistance to support clear-
Ing operations or liquidation of a derivatives clearing orga-
nization described in the Commodity Exchange Act or a

clearing agency described in the Securities Exchange Act

~of 1934, except where explieitly authorized by an Act of

Congress. 7
(b) DEFINITION.—For the purposes of this section,
the term “Iederal assistance” means the use of public

funds for the purposes of—

fAVHLC\120909\120909.014.xml (456670110) -
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1 (1) making loans to, or purchasing any debt ob-
2 ligation of, a derivatives clearing organization, a
3 clearing agency, or a subsidiary of either;
4 (2) purchasing assets of a derivatives clearing
5 organization, a éléaring agency, or a subsidiary of ei-
6 = ther;
7 (3_5 assuming or guaranteeing the obligations of
8 ‘a derivatives clearing organization, a clearing agen-
9 ¢y, or a subsidiary of either; or
10 (4) acquiring any type of equity interest or se-
11 éurity of a derivatives clearing organization, a clear-
12 ing agency, or a subsidiary of either.
13 SEC. 3005. STUDIES. |
14 (a)_ STUDY ON EFFECTS OF POSITION LIMITS ON
15 TRADING ON EXCHANGES IN THE UNITED STATES.—
16 (1) STuDY.—The Commodity Futures Trading
17 Commission, in consultation with each entity that 1is
18 a designated contract market under the Commodity
19 Exchange Act, shall conducﬁ a study of the effects
20 (1f ahy) of the position limits imposed pursuant to.
21 the othef provisions of this titleon excessive spécula—
22 tion and on the movement of transactions from ex-
23 changes in the United States to trading venues out-
24 side the United States.
FAVHLC\20909\120903.014.xml  * (456670110) . -
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1 (2) REPORT TO THE CONGRESS.-—Within 12

2 months after the imposition of position limits pursu-

3 dnt to the other provisions of this title, the Com-

4 modity Futures Trading Commission, in consultation

5 with each entity that IS a designated contract mar-

6 ket under the Commodity Exchange Act, shall sub-

7 mit to the Congress a report on the matters de-

8 scribed in paragraph (1).

9 (3) Within 30 legiSlative days after the submis-
10 sion to the Congress of the report described in para-
11 graph (2), the Committee on Agriculture of the
12 House of Representatives shall hold a hearing examnm-
13 ining the findings of the report.

14 (4) In addition to the study required in para-
15. ~ graph (1), the Chairman of the Commodity Futures
16 Trading Commission shall prepare and submit to the
17 Congress biennial reports on the growth or decline
18 of the derivatives markets in the United States and |
19 abroad, which shall include assessments of the
.20 -c-.auses'of any such growth or declihe, the effective-
21 ness of regulatory regimes in managing systemic
22 - 1isk, a comparison of the costs of compliance at the
23 time of the report for market participants subject to
24 regulation by the United States with the costs of
25 compliance in December 2008 for the market p&ﬂr—
f:\VHLC\120909\120909-.014.me (456670110) | -
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1 ticipants, and the quality of the available data. In
2 preparing the report, the Chairman shall solicit the
3 views of, consult with, é,nd address the concerns
4 raised by, market participants, regulators, legisla-
5 tors, and other interested parties.

6 (b) STUDY bN FEASIBILITY OF REQUiRING USE OF
7 STANDARDIZED ALGORITHMIC DESCRIPTIONS FOR FI-

8 NANCIAL DERIVATIVES.—

9 (1) IN GENERAL.—The Securities and Ex-
10 change Cofnmis_sion and the Commodity Futures
11 _Tréding Commission shall conduct a joint study of
12 the feasibility of réquiring the derivatives industry to
13 adopt standardized computer—re&d_able algorithm_ic_’
14 - deseriptions which may be used to deseribe complex
15 and standardized financial derivatives.

16 (2) GoALs.—The algorithmic desecriptions de-
17 fined in the study shall be designed to facilitate com-
18 puterized analysis of individual derivative contracts
19 and to calculate net eprsures to complex deriva-
20 tives. The algorithmic descriptions shall be optimized
21 for simultaneous use by:
22 (A) commercial users and traders of de-
23 rivatives; |
24 (B) dérivative clearing houses, exchanges
25 and electronic trading plratforms.;» )
f:\VHLC\120909\120909.0'1'4.me (456670110) : . V '_ .
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1 (C) trade repositories and regulator inves-

2 tigations of market activities; and

3 (D) systemic risk regulators.

4 The study will also examine the extent to which the

5 algorithmic description, together with standardized

6 and extensible legal definitions, may serve as the

7 binding legal definition of derivative contracts. The

8 study will examine the logistics of possible imple-

9 mentations of standardiéed algorithlﬁic descriptions
10 for derivatives contracts. The study shall be limited
11 to electronic formats for exchange of derivative con-
’12 tract descriptions and will not contemplate disclo-
13 sure of proprietary valuation models.

14 (3) INTERNATIONAL COORDINATION.—In con-
15 ducting the study, the Securities and Exchange
16 Commission and the Commodity Futures Trading
17 Commission shall coordinate the study with inter-
18 national financial institutions an(i regulators as ap-
19 propriate and practical.

20 (4) REPORT.—Within 8 months after the date
21 of the enactment of this Act, the Securities and Ex-
22 chdnge Commission and - the Commodity Futures
23 T-radiﬁg Commission shall jointly submit to the:
24 Committees on- Agriculture and on Financial Serv-
25 ices of the House of Representatives and the COI{]—-

fAVHLC\120909\120909.014.xm! (456670110) . | -
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1 mittees on Agriculture, Nutrition, and Forestry and

2 on Banking, Housing, and Urban Affairs of the Sen-

3 ate a written report which contains the results of the
4 study required by paragraphs (1) through (3)._

5 . (¢) STUDY OF DESIRABILITY AND FEASIBILITY OF

6 ESTABLISHING SINGLE REGULATOR FOR ALL TRANS-

7 ACTIONS INVOLVING FINANCIAL DERIVATIVES.— |

8 (1) IN GENERAL.—The Secr_'etary of the Treas-

9 ury, the Commodity Futures Tradi-ng Commission,
10 and the Securities and Exchénge Commission shall
11 conduct a joint study of the desirability and feasi-
12 bility of establishing, by January 1, 2012, a single
13 regulator for all transactions 'ihvolving' financial de-
14 rivatives. | |

15 (2) REPORT TO THE CONGRESS.—Not later
16 than December 1, 2010, Secretary of the Treasury,
17 the Commodity Futures Trading Commission, and’
18 the Securities and Exchange Commission shall joint-
19 ly submit to the Committees on AgTiculture and on
20 Financial Services of the House of Representatives
21 and the Committees on Agriculture, Nutrition, and
22 Forestry and on Banking, Houéing, and Urban Af-
23 fairs of the Senate a written report that contains the
24 results of the study required by paragraph (1).

fAVHLC\120909\120909.014.xml (4'1-5667O|10) . . C : ) -~

December 9, 2009 (9:48 a.m.)



FAP1I\FRAAMDS\PETEMN_01. XML

14
1 SEC. 3006. RECOMMENDATIONS FOR CHANGES TO INSOL-
2 VENCY LAWS.
3 Not later than 180 days after the date of the enact-
4 ment of this Act, the Securities and Exchange Commis-
5 sion, the Commodity Futures Trading Commission, and
6 the Prudential Regulators (as defined in section 1a of the
7 Commodity Exchange Act, as amended by section 3111
8 of this Act) shall transmit to Congress recommendations
9 for legislative changes to the Federal insolvency laws—
10 (1) in ofder to enhance the legal certainty with
11 respect to swap participants clear_iﬁg non-proprietary
.12- swap positions with a swap clearinghouse, includ-
13 ing— | |
14 (A) customer rights to recover margin de-
15 posits or custodial property held at or through
16 an 1insolvent swap clearinghouse, or clearing
17 participant; and |
18 (B) the enforceability of cleafing rules re-
19 -latihg to the portability of customer swap posi-
' 20 tions (and associated margin) upon the insol-
21 vency of a clearing participant; |
22 (2) to clarify and harmonize the insolvency law
23 . framework applicable to entities that dre' both com-
24 modity brokers (as defined in section 101(6) of title
25 11, United States Code) and registered brokers or
f:AVHLC\120909\120909.014.xmi (456670110) -
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dealers (as defined in section 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78¢(a))); and

(3) to fécilitate the portfolio margining of secu-
rities and commodity futures and options positions
held through entities that are both futures commis-
sion merchants (as defined in section la of the Com-
modity Exchange Act) and registered - brokers or
dealers (as defined in sectidn 3 of the Securities EX-

change Act of 1934 (15 U.S.C. 78¢(a))).

© 0 N N W R W N

—_—
o)

SEC. 3007. ABUSIVE SWAPS.

—
—

The Commodity Futures Trading Commission and

—_—
N

the Securities and Exchange Commission may, by rule or

—_—
(O8]

order, jointly collect information as may be necessary con- .

—_—
e

cerning the markets for any types of swap (as defined in.

section ia(35) of the Commodity Exchange Act) or secu-

— —
(@)Y 9,8

rity-based swap (as defined in section 1a(38) of such Act)

—_—
~J

and jointly issue a report with respect to any types of

swaps or security-based swap.s which the Commodity Fu-

—_—
o0

tures Trading Commission and the Securities and Ex-

'[\). ~
SO

change Commission find are detrimental to the stability

N
—_—

of a financial market or of participants in a financial mar-

N
[\

ket.

%,
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16
SEC. 3008. AUTHORITY TO PROHIBIT PARTICIPATION IN

SWAP ACTIVITIES.

If the Commodity Futures Trading Comfnission or
the Securities and Exchange Commiésion determines thaf
the regulation of swaps or security—based swaps markets
in a foreign country unde(rmines the stability of the United
States financial system, either Commission, in consulta-
tion with the Secretary of the Treasury, may prohibit an

entity domiciled in that country from participating in the

" United States in any swap or sécurity—based swap activi-

ties.
SEC. 3009, I\iEMORANDUM.

(a)(1) The Commodity Futures Trading Commission
and the Federal Energy Regulatory Commission shall, not
later than 180 days after the date of the enactment of
this section, negotiate a memorandum of understanding
to establish procedures for—

(A) applying their respective authorities in a
manner so as to ensure effective and efficient regula-

.tion in the public interest,. |

(B) resolving conﬂi_éts concerning  overlapping
jurisdiction b'etwéen the two agencies, and
(C) avoiding, to the extent possible, conflicting

or duplicative regulation.

%,

fAVHLC\1209091120909.01 4.xml {456670110) -
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"~ (2) Such memorandum and any subsequent amend-
ments to the memorandum shall be promptly submitted
to the appropriate committees of Congress.

(b) The Commodity Futures Trading: Commission

-and the Federal Energy Regulatory Commission shall, not

later than 180 days after the date of the enactment of

this section, negotiate a memorandum of understanding

to share information that may be requested where either

Commission is conducting an investigation into potential

10 manipul.ation, fraud, or market power abuse in markets
11 subject to such Commission’s regulation or oversight.

12 Shared information shall remain subject to the same re-

13 strictions on disclosure applicable to the Commission ini-

14 tially holding the information. _

15  Subtitle A—Regulation of Swap

16 Markets |

17 SEC. 3101. DEFINITIONS.

18 (a) AMENDMENTS TO DEFINITIONS IN THE COM-
19 MODITY EXCHANGE ACT.—Section la of the Commodity
20 Exchange Act (7 U.S.C. 1a) is amended—

21 (1) in paragraph (12)(A)—

22 (A) in clause (wvii))(II), by striking
23 “$25,000,000” and inserting “$50,000,000”;
24 - and. | :

fAVHLC\120909\120909.014.xm} (456670110) ‘ _ | ) -
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(B) in clause (xi), by striking “total assets
in an amount’” and inserting “amounts_invest_éd
on a discretionary basis’’;

(2) in paragraph (29)—

(A) in subparagraph (D), by striking
“and”;

(B) by redesignating subparagraph (E) as
subparagraph (G); and |

(C) by inserting after subparagraph (D)
the following: |

“(E) a swap execution faciliity registered
under section 5h; |

“(F) a swap repository; and’’; and
(3) by adding at the end the following:

“(35) SwaP.—

“(A) IN GENERAL.—Except as provided in’
subparagraph (B), the term ‘éwap’ means any
agreement, contract, or transaction that—

“(1) 1sa put, call, cap, floor, collar, or
similar option of ahy kind for the purchase
“or sale of, or based on the value of, 1 or
*_more interest or other Vrates,, currencies,
commodities, securities, instruments of in-

. debtedness, indices, quantitative measures,

(456670110) -
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1 or other financial or economic interests or

2 property of any kind;
3 ‘() provides for any purchase, sale,
4 payment, or delivery (other than a dividend
5 on an equity securitj) that is dependent on
6 the occurrence, non—occqrfence, or the ex-
T tent of the occurrence of an event or con-
3 tingency associated with a potential finan-
9 cial, economie, or commercial consequence;
10 “(iil) provides on an executof_y basis
11 for the exchange; on a fixed or contingent
12 basis, of 1 .or more payments based on the
1'3‘ value or level of 1 or more interest or other
14 rates, currencies, commodities, securities,
15 "instruments of indebtedness, indices, quan-
16 titative measures, or other financial or eco-
17 nomic interests or property of any kind, or
18 any interest therein or based on the value
19 théreof, and that tfansfers, as between_the
20 parties to the transaetion, in whole or in
21 part, the financial .risk associated with a
22 future change in any such value or level
| 23 without also conveyihg a current or futﬁre
24 . direct or indirect ownership interest in an
25 asset (including any enterprise or invest—

FAVHLC\120909\120909.014 xml (456670110) -
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1 ment pool) or liability that incorporates the
2 financial risk so transferred, and includes
3 any agreemént, contract, or transaction
4 commonly known as an interest rate swap,
5 a rate floor, rate cap, rate collar, cross-cur-
6 rency rate swap, basis swap, currency
7 swap, total return swap, equity index swap,
8 equity swap, debt index swap, debt swap,
9 credit spread, credit default swap, credit
10 swap, 'vweather swap, energy swap, metal
11 swap, agricultural swap, emissions swap,
12 or commodity swap;

13 “(iv) 1s, or in the future becomes,
14 commonly known to the trade as a swap;
15 “(v) meets the definition of ‘swap
16 agreement’ as defined in section 206A of
17 the Gramm-Leach-Bliley Act of which a
18 . “material tefm of which is based on the
19 f)fiee, yield, value, or volatility of any secu-
20 rity or any .group or index of .securities, or
21 any interest therein; or |
22 “(vi) 1s any combination or permuta-
23 tion of, or option on, any agreement, con-
24 tract, or transaction deseribed in any of
25 clauses (1) through (v).

fAVHLC\120909\120909.014 . xml (456670110) -
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1 “(B) EXOLUSIONS—The term ‘swap’ does

2 not include— |

3 J “(i) any contract of sale of a com-

4 modity for future delivery (or any option

5 on such a contract) or security futures

6 product traded on or subject to the rules

7 of any board of trade desig'nated as a con-
8 tract market under section 5 or of;

9 “(ii) any sale of a nonfinancial com-
10 modity or security for deferred shipment or
11 delivery, so long as the transaction is in-
12 tended to be physically settled;

13 “(i1) any put, ceﬂl, straddle, option, or.
14 privilege on any security, .certificate of de-
15 posit, or group or index of securities, in-
16 cluding any interest therein or based on
17 ‘the value thereof, that is subject to the Se-
18 curities Act of 1933 (15 U.S.C. 77a et
19 seq.) and the Securities Exchange Act of
20 1934 (15 U.S.C. 78a et seq.);
21 “(iv) any i)ut, call, S_traddle, bption, or
22 privﬂege relating to foreign currency en-
23 tered into on a national securities exchange
24 registered pursuant to section 6(a) of the
f:\VHLC\.12090§\120909.014.xm| (456670110) | -
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1 Securities Exchange Act of 1934 (15

2 U.S.C. 78f(a)); |

3 ‘“(v) any agreement, contract, or

4 . transaction providing for the purchase or

5 sale of 1 or more securities on a fixed basis

6 that is subject to the Securities Act of

7 1933 (15 U.S.C. 77a et seq.) and the Se-

8 curities Exchange Act of 1934 (15 U.S.C.

9 78@ et seq);
10 “(vi) any agreement, contract, or
11 transactién providing for the purchase or
12 sale of 1 or more securities on a contingent
13 basis that is subject' to the Securities Act
14 of 1933 (15 U.S.C. 77a et seq) and the
15 Securities Exchange Act of 1934 (15
16 U.S.C. 78a et seq.), unless the agreement,
17 contract, or transaction predicates f_he pur-
18 chase or sale on the occurrence of a bona
19 fide contingency that migh.t' reasonably be
20 expected to affect or be affected by the
21 credifworthineés of a party other than a.
22 party to the agreement, contract, or trans-
23 action;
24 “(vil) any note, bond, or evidence of
25 indebtedness that is a s.ecurity as defined

7. fAVHLC\120909\120909.014.xmi (456670!10) : : i -
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in section 2(a)(1) of the Securities Act of
11933 (15 U.S.C. 77h(a)(1));

“(vill) any agreement, contract, or

transaction that is—

“(I) based on a security; and

“(IT) entered into directly or
through an underwriter (as defined in
section 2(a)(11) of the Securities Act
of 1933) (15 U.S.C. 77b(a)(11)) by
the issuer of the security for the pur-
poses of raising capital, unless the
agreement, contract, or transaction is
entered into to manage a risk associ- |
ated with capital-raising; |
“(ix) any foreign exchange forward,;
“(x) any foreign exchange swap;

“(x1) any agreement, contract, or

transaction a counterparty of which is a

‘Federal Reserve bank, the United States

government or an agency of the United

States- government that is expressly backed

by the full faith and credit of the United

States; and

(456670110)
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“(C) RULE OF CONSTRUCTION REGARDING
MASTER AGREEMENTS.—The term ‘swap’ shall
be construed to include a master agreement
that provides for an agreement, contract, or
transaction that is Va sWap pursuant to subpara-
graph (A), together with all supplements to any
such master agreemenf, without regard to

whether the master agreement contains an

agreement, contract, or transaction that is not

a swap pursuant to subparagraph (A), except
that the master agreement shall be considered

to be a swap only with respect to each agree-

‘ment, contract, or transaction under the master

.agreement that is a swap pursuant to subpara-

graph (A).
“(D) FOREIGN EXCHANGE SWAPS AND
FORWARDS EXCEPTION.—

“(i) IN GENERAL.—Notwithstanding
“clauses (ix) and (x) of Sleparagraph (B),
'foreign exchange swaps and foreign ex- -
change forwards shall be considered swaps
under this paragraph if the Commission
makes a determination that either foreign
exchange sWaps or foreign exchange for-

wards or both should be regulated as

(456670110) -
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1 swaps under this Act and the Secretary
2 concurs with such determination.

3 “(i1) SCOPE OF AUTHORITY.—; ,

4 “(I) The Commission and ‘the
5 Secretary  shall jointly. determine

6 which of the authorities under this
7 Act regarding swaps the Commission

8 shall exercise over foreign exchange
-9 swaps and foreign exchange forwards.
10 Such authorities shall subsequently be
11 exercised solely by the Commission.
12 The Commission and the Secretary
‘13 may jointly amend any previously
14 made determination under this sub-
15 clause. |

16 “(1II) Notwithstanding elause (i),
17 the Commission and the Secretary of
18 the Treasury may determine that ei-
19 ther foreign exchange swaps or for-
20 eign exchange forwards or both should
21 not be regulated as swaps undér this
22 Act 1f suéh determi_nation' 1s Jjointly
23 made.

24 “(ifi) REPORTING.—Notwithstanding
25 clauses (ix) and (x) of subparagraph (B)

f:\VH.LC\1 20909\% 20909.014.xml (456679!10) - . -
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1 and subparagraph (D)(ii), all foreign ex-
2 change swaps and foreign exchange for-
3 wards shall be reported to‘ either a swap
4 repository, of, if there is no swap reposi-
5 tory that would accept such swaps or for-
) wards, to the Commission pursuant to sec-
7 tion 4r within such time period as the
8 Commission may by rule or regulation pre-
9 seribe.
10 “(iv) SECRETARY.—For purposes of
11 this subparagraph only, the term ‘Sec-
12 - retary’ means the Secretary of the Treas-
1~3 ury. |
14_ “(36) BOARD.—The term ‘Board’ meané the
15 Board of Governors of the Federal Reserve System.
16 “(37) SECURITY-BASED SWAP.—The term ‘se-
17 curinybased swap’ has the same meaning as in sec-
18 tion 3(a)(68) of the Securities and Exchange Act of
‘19 1934.
20 ‘-‘(38) SWAP DEALER.—
21 | “(A) IN GENERAL.—The term ‘swap deal-
22 er’ ‘means any person who—
23  “(i) holds itself out as a dealer in
24 swaps;
25 “(11) makes a market in swaps; _
FAVHLC\120909\120909.014 xml .(456670|1§) | -
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‘(i) regularly engages in the pur-
chase of swaps and their resale: to cus-
tomers in the ordinary course of a busi-
ness; or |

“(iv) engages in any- activity causing
the person to be commonly known in the
trade as a dealer or market maker in
swaps. ‘

“(B) A person may be designated a swap
dealer for a single type or single class‘ or cat-
egory of swap and considered not a swap dealer
for other types, classes, or categories of swaps.

“(C) DE MINIMUS EXCEPTION.—The Com-
mission shall make a determination to exempt .
from designation as a swap dealer an eﬁtity '
that engages In a de minimus amount of swap
dealing in connection with transactions with or
on the behalf of its customers.

“‘.(39) MAJOR SWAP PARTICIPANT.—

“(A) In GENE_RAL.—The term ‘major swap
participant’. means any person who i1s not a
swap dealer, and—

“(1) maintains a substantial net posi-
tion in outstanding swaps, excluding posi-

tions held primarily for hedging, reducing
: &

(456670110} o . T .



FA\P1I\FRAAMDS\PETEMN_01.XML

—

O 0 9 A W A W N

A WD P, O O X NN AW N = O

25

FAVHLC\120909\120909.014.xm
December 9, 2009 (9:48 a.m.)

28

or otherwise mitigating its - ecommereial

risk, including operatihg and balance sheet

risk; or

“(i1) whose outstanding swaps create
substantial net counterparty exposure
among the aggregate of its counterpartiés _
that could expose those counterparties to
significant' credit losses.

‘“(B) DEFINITION OF SUBSTANTIAL NET
POSTION.—The Commission shall define by rule
or regulation the terms ‘substantial net posi-
tion’, ‘substantial - net counterpafty exposure’,

and ‘significant eredit losses’ at thresholds that

" the Commission determines prudent for the ef--

feetive monitoring, managément and oversight
of entities which are systemically important or
can significantly impact the financial syétem
through counterparty credit rigk. In setting the
definitions, the Commission shall consider the
person’s relative position in unélearéd as op-
posed to cleared swaps. A |

“(C) A person may be designated a major
swap participant for 1 or more individual fypes _
of swéps without being classified as a major

swap participant for all classes of swaps.

(456670110) _ S
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1 “(40) MAJOR SECURITY-BASED SWAP PARTICI-
2 PANT.—The term ‘major security-based swap partic-
3 . ipant’ has thé same meaning as in section 3(a)(67)
4 - of the Securities Exchange Act of 1934. |

5. “(41) APPROPRIATE FEDERAL BANKING AGEN-
6 CY.—The term ‘appropriate Federal banking agency’
7 has fhe same meaning as in section 3(q) of the Fed-
8 eral Deposit Insurance Act (1'2. U.S.C. 1813(q)).

9 | “(42) PRUDENTIAL REGULATOR.—The term
10 ‘Prudential Regulator’ means—

11 “(A) the Board in the case of a swap deal-
12 - er, major swap participant, security-based swap
13— . dealer, or major security;based swap participant
14 that is— |
15 “(i) a State-chartered bank that is a
16 member of the Federal Reserve System; or
17 “GA1) a State—chartered branch or
18 agency of a foreign bank;

19 “(B) the Office of the Comptroller of the
2_0 Currency in the case of a swap dealer, major
21 swap participant, .security—based swap dealer, or |
22 major security-based swap participant that is—
23 “(i) a national bank; or
24 “(i1) ‘a federally chartered branch o.r
25 agency of a foreign bank; and "

. f:\VHLC\1 20905\1 20909.014.xml (456670110) . ) , : -
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1 “(C) the Federal Deposit Insurance Cor- |
2 poration in the case of a swap dealer, major
3 swap participant, security-based sWap dealer, or
4 major security-based swap participant that is a
5 State-chartered bank that is not a member of
6 the Federal Reserve System.
7 “(43) SECURITY-BASED SWAP DEALER.—The
8 term ‘security-based swap dealer’ has the same
9 meaning as in section 3(a)(71) of the Securities Ex-
10 change Act of 1934. |
11 “(44) FOREIGN EXCHANGE FORWARD.—The
12 term ‘foreign exchange forward’ means a transaction
13 that solely involves the exchange of 2 different cur-
14 rencies on a specific future date at a fixed rate
15 agreed at the inception of the contract. |
16 “(45) FOREIGN EXCHANGE SwAP.—The term
17 ‘foreign exchange swap’ means a transaction that
18 solely involves thé exchange of 2 different currencies
19. -on é'speéiﬁc date at a fixed rate agreed at the incep-
20 tion: of the contract, and a reverse exchange of the
21 same 2 currencies at a date further in the future
22 | ‘and at a fixed rate agreed at the ince;;tion of the
23 ' eontréet. |
24 “(46) PERSON 'ASSOCIATED WITH A SECURITY-
25 BASED SWAP DEALER OR MAJOR SECURITY-BASED
" FVHLC\120909\120909.014.xml (456670110} . V -
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1 SWAP PARTICIPANT.—The term ‘person associated
2 With a security-based swap dealer br major securify=
3 based swap participant’ or ‘associated person of a
4 security-based swap dealer or major seéurity—based
5 swap participant’ has the same meaning as in sec-
6 tion 3(a)(70) of the Securities Exchange Act of
7 1934,

8 ‘“(47) PERSON ASSOCIATED WITH A SWAP
9 DEALER OR MAJOR SWAP PARTICIPANT.—The term
10 ‘pefson associated with a swap dealer or major swap
11 participant’ or ‘associated person of a swap dealér or
12 major éwap participant’ means any partner, officer,
13 director, or branch manager of a swap dealer or
14 major swap participant (or any person occupying a
15 similar status or performing similar functions), any
16 person directly or indirectly controlling, controlled
17 by, or under common control with a swap dealer or
18 | major swap participant, or any employée of a swap
19 * dealer or major swap participant,  except that any
20 persbn assoclated with a swap dealer or major sWap
21 participant whose functions are solely clerical or
22 ministerial shall not be included in the meaning of
23 the term other than for purposes of section 4s(b)(6).
24 “(48) SWAP REPOSITORY.—The term ‘swap re-
25 pository’ méa'ns any peréon that collects, calculatqs,

f:\VHLC\i20909\126909.014.xml (456670110) _ : -
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prepares or maintains information or records with
respect to transactions or positions in or the terms
and conditions of swaps entered into by third par-
ties. | |
?‘(49) SWAP EXECUTION FACILITY.—The term
‘swap execution facility’ means a person or entity
that facilitates the execution or trad.ing of swaps. be-
fw'een two persdns through any means of interstate
commerce, but which is not a designated contract
market, including any electronic trade execution or
Voice_z brokerage facility.
“(50) DERIVATIVE.—The term ‘derivative’
means— |
“(A) a contract of sale of a commodity for
future delivery; dr
‘Z(B) a éwap.”.

(b) AUTHORITY TO FURTHER DEFINE TERMS.—The

Commodity Futures Trading Commission shall adopt a
rule further defining the. terms ‘“‘swap”’, “‘swap dealer”,
“major swap participant”, and “eligible contract partici-
" pant” for the purpose of including transactions and enti-

ties that have been structured to evade this title.

(¢) EXEMPTIONS.—Section ‘4((3) of the Commodity

Exchange Act (7 U.S.C. 4(c)) is amended by adding at

=)
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the authority to grant exemptions from the provisions of
sections 3101(a), 3101(c), 3104, 3105, 3106, ‘3107, 3109,
3110, 3113, 3115, 3120, and 3121 of the Derivative Mar-
kets Transparency and Accountability Act of 2009, except
as expressly authorized under the provisions of that Act.
Notwithstanding the preceding sentence, the Cofnmodity
Futures Trading Commission may exempt from any proﬁ—
sion of the Commodi_ty Exchange Act, pursunant to this
subsection, an agreement, contract, or transaction that is
entered into pursuaht to a tariff approved by the Federal
Energy Regulatory Commission, if the Commodity Fu-
tures Trading Commi‘ssion determines that the exemption
would be consistent with the public interest, and shall con-
sider and not unreasonably deny any request made by the
Federal Energy Regulatory Commission for such an-ex-
emption.”.

SEC. 3102. JURISDICTION.

(a) EXCLUSIVE JURISDICTION.—Section 2(a)(1) of
the Commodity Exchange Act (7 U.S.C. 2(a)(1)) is
amended— | | |

(1) in the 1st sentence of subparag_raph (A)—
(A) by striking “(c) through (i)”'and m-
sérting “(e) and (f)’;
(B) by inserting ‘“swaps, or” before “con-

tracts of sale”;

,

fAVHLC\120909\120909.014.xml (456670110) -
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(C) by striking ‘‘derivatives transaction
execution facility” and inserting ‘“‘swap "execu-
tion facility”’; and |

(D) by striking “5a’ and inserting ‘“5h”’;
and
(2) by adding at the end the following:

- “(@)(1) Nothing in this paragraph shall
limit the jurisdiction conferred on the Seel_lrities
and Exchange Commission by the Derivative
Markets Transparency and Accountability Act
of 2009 with regard to seeurity—baséd swap
agreements as defined pursuant to section
3002(e) of such Act, and security-based swaps.

“(i1) In addition to the éuthority of the Se-
curities Exehange. Commission deseribed in
clause (1), nothing in this subparagraph shall
limit or affect any statutory authority of the
Commission with respect to an agreement, con-
tract, or transaction described in clause (i). |

“(H)(1) Nothing in this Act shall limit or
affect any statutory authority of the Federal
Energy Regulatory Commission with respect to

an agreement, contract, or transaction that is—

P
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1 “(I) not executed, traded, or cleared
2 on a registered entity or trading facility;
3 and | |
4 “(II) entered into pufsuant to a tariff
5 or rate schedule approved by the Iederal
6 Energy Reguldtory Commission.

7 “(i) In addition to the authority of the
8 Federal Energy Regulatory Commission de-
9 - seribed 1n clausé (1), nothing in this sﬁbpara-
10 graph shall limit or affect any statutory author-
11 ity of the Commission with respecf to an agree-
12 ment, contract, or transaction described in
13 clause (1).”.

14 (b) ADDITIONS.—Section 2(e)(2)(A) of sﬁch Act (7
15 U.S.C. 2(c)(2)(A)) is amended— |
16 (1) in clause (i) by striking “or”” at the end,;

17 (2) by rédesignating clause (i1) as clause (11);
18 and B
19 (3) by inserting after clause (i) the following:

20 | “(11) a swap; or”.

21 (e) Sectioﬁ 12(e) of such Act (7 U.S.C. 16(e)) is

22" amended— |

23 (1) in paragraph (1)(B), by inserting “or (3)”

24 after “‘paragraph (2)”; | | -

fAVHLC\120909\120909.014.xml (456670110) -
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1 .(2) in paragraph ’(2), by striking subparagraphs
2 (A) and (B) and inserting the following:
3 | “(A) a swap; and
4 ‘“(B) an agreément, contract,. or trans-
5 action that is excluded from this Act under sec-
6 tion 2(¢) or 2(f) of this Act or title IV of the
7 Commodity Futures Modernization Act of 2000
8 or exempted under section 4(c) of this Act (re-
9 gardless of whether any such agreement, con-
10 tract, or transaction is otherwise subject to this
11 Act).”; and
12 (3) by adding at the end the following:
‘ 13 “(3) A swap may not be regulate.d as an insur-
14 ance contract under State law.
15 “(4) The provisions of this Act relating to
16 swaps that were enacted by the Derivative Markets
17 Transparency and Accountability Act of 2009, in-
18 cluding any rule or regulation thereunder, shall not
19 apply to activities outside the United States unless
20 those activities—
21 “(A) have a direct and sig*nificant cohnec;
22 tion with activities in or.effect on U'nited State_é
23 commerce; or
24 | “(B) contravene such rules or regulations -
25 as the Commission may preseribé as necessary

FAVHLC\120909\120909.014.xmi
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or appropriate to prevent the evasion of any

provision of this Act that was enacted by the

Derivative Markets Transparency and Account-

ability Act of 2009.”.

(d) Nothing 1n the Derivative Markets Transparency
and Accountability Act of 2009 or the amendments to the
Commodity Exchange Act made by such Act shall limit
or affect any statutory eﬁforcement authority of the Fed-
eral Energy Regulatory Commission pursuémt to Section
222 of the Federal Power Act and Section 4A of the Nat-
ural Gas Act that existed prior to the date of enactment
of the Derivative Markets Transparency and Account-
ability Act of 2009.

SEC. 3103. CLEARING AND EXECUTION TRANSPARENCY.

(a) CLEARING AND EXECUTION TRANSPARENCY RE-
QUIREMENTS.—

(1) Section 2 of the Commodity Exchange Act
(7 U.S.C. 2) is amended by striking subsections (d),
(e), (g), and (h).

(2)(A) Prior to the final effective dates in this
title, a person méy petition the Commodity Futures
Trading Commission to remain subject to para-
araphs (3) through (7) of section 2(h) of the Com-

modity Exc_hémge Act.

£AVHLC\120909\120909.014.xml (456670110) . _ o -
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(B) The Commodity Futures Tréding Commis-

sion shall consider any petition submitted ur}der sub-

paragraph (A) iﬁ a prompt manner and may allow

a person to continue operating subject to paragraphs

(3) through (7) of section .2(h) of the Commodity

Exchange Act for up to one year after the effective

date of this subtitle. |

(3) Section 2 of such Act (7 U.S.C. 2) is fur-
ther amended by inserting after subsection (c¢) the
fo-llowing:

- “(d) Swaps.—Nothing in this Act (other than sub-
sections (2)(1)(4), (a)(1)(B), (e)(2)(A)(1), (e), (), (),
and (k), sections 4a, 4b, 4b-1, 4c(a), 4e(b), 4o, 4r, 4s,
4t, 5, 5b, 5e, 5h, 6(c), 6(d), 6e, 6d, 8, 8a, 9, 12(e)(2),
12(f), 13(a), 13(b), 21, and 22(a)(4) and such ofher provi-
sions of this Act as are applicable by their terms to reg- .
isteréd entities and Commission registrants) governs or
applies to a swap.

“(¢) LIMITATION ON PARTICIPATION —It shall be
unlawful for any person, other than an eligible contract
participant, to enter into a swap unless the swap is en-
tered into on or subject to the rules of a board of trade

designated as a contract market under section 5.”.

fAVHLC\120909\120909.014.xml " (456670110) ) .
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(4) Section 2 of such Act (7 U.S.C. 2) is fur-

ther amended by insefting after subsection (i) the
fOHOWing:

“(j) CLEARING REQUIREMENT.—

“(1) IN GENERAL.—

“(A) STANDARD FOR CLEARING.—A swap
shall be submitted for clearing if a derivatives
clearing organization that is registered under |

this Act will accept the swap for clearing, and

the Commission has determined under para-

graph (2)(B)(ii) that the swap is required to be
cleared.

“(B) OPEN ACCESS.—The rules of a de-
rivatives.cleariﬁg_organization described in sub-
paragraph (A) shall—

“(1) preseribe that all swaps submitted
to the derivatives clearing organizaﬁon
with the same terms and conditions are
economically equivalent within the >deriva-

- tives clearing organiéation and may be. off-
set with each other within the derivatives
clearing organization; a_nd

“(i1) provide for non-diseriminatory
clearing of ,al swap _exeéuted bilaterally or

on or through the rules of an unaffiliated

" (456670110) o -
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1 designated contract market or swap execu-
2 tion faeility.
3 | “(2) COMMISSION REVIEW.—
4 “(A) COMMISSION-INITIATED REVIEW.—
5 ““(1) The Commission shall review each
| 6 swap, or any group, category, type or class
7 of swaps to make a determination as to
| 8 whether the swap or group, category, type,
9 or class of swaps should be required to be
10 cleared.
11 “(i1) The Commission shall provide at
12 least a 30-day public comment period re-
13 garding any determination made under
14 clause (i).
15 “(B) SWAP SUBMISSIONS.—
16 “(1) A derivatives clearing organiza-
17 tion shall submit to the Commission each
18 swap, or any group, category, type or class
19 of swaps that it plans.to accept for clear-
20 ing, and provide notice to its members (in
21 a manner to be determined by the Corﬁ- |
22 missioh) of the submission.
23 “(ii) The Commission shall—
A
f:\VHLC\1209(.)9\120905.).0:14.xm| * (456670110) ' " ' o
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“(I) make available to the public
any submission received under clause
(1);
| “(II) review each submission
made under clause (i), and. determine
whether the swap, or group, category,
type, or class of swaps described in
the submission is required to be
cleafed;- and

“(IIT) provide at least a 30-day
public comment period regarding its
determination as to whether the clear-

ing requirement under paragraph

'(1)(A) shall apply to fhe submission.

“(C) DEADLINE.—The Commission shall

make its determination under subparagraph

(B)(ii) not later than 90 days after r_eceiving a

submission made_ under subperagraph (B)(1),

unless the submitting derivatives clearing orga-

nization agrees to an extension for the time lim-

itation established under this subparagraph.

“(D) DETERMINATION.—

“(1) In reviewing a submission made

under subparagraph (B), the Commission

(456670110)
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shall review whether the submission is con-

sistent with section 5b(e)(2),

“(11) In reviewing a swap, group of

swaps, or class of swaps pursuant to sub-

paragraph (A) or a subxhissip_n made under

subparagraph (B), the Commission shall

take into account the following factors:

(456670110)

“(I) The existence o.f significant
outstanding notional exposures, trad-
ing liquidity and adequate pricing
data.

“(II) The availability of rule
framework, capacity, operational ex-
pertise and resources, and credit sup- _
port infrastructure to clear the con-

tract on terms that are consistent

‘with the material terms and trading

conventions on which the contract is

.then traded.

“(III) The effect on the mitiga-
tion of systemic risk, taking into ac-
count the size of the market for such

contract and the resources of the de-

rivatives clearing organization avail-

able to clear the contract. -
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“(IV) The effect on competition,
including appropriate fees and charges
applied to clearing.

“(V) The em'stencé of reasonable
legal certainty in the event of the in-
solvency of the relevant derivatives
clearing organization or 1 or more of

its clearing members with regard to

the treatment of customer and swap

counterparty positions, funds, and

property.

“(ii)) In making a determination

under subpalfagraph (B)(11) .that the clear-

ing .requirement shall apply, the Cornmis-

sion may require such terms and condi-

tions to the réquirement as the Commis-

sion determines to be appropriate.

“(E) RuLEs.—Not later than 1 year after
_the date -of the enactment -of the Derivative
Markets Transparency and Accountability Act
of. 2009, the Commission shall adopt rules for .
a derivatives clea_-ring organization’s submission
for review, pursuant to this paragraph, of a

swap, or a group, category, type or class of

.
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“(3) STAY OF CLEARING REQUIREMENT.—

“(A) After a determination pursuant to
paragraph (2)(B), the Commission, on applica-
tion of a counterparty to a swap or on its own
Initiative, may stay the clearing requirement of
paragraph (1) until the Commission completes
a review of the terms of the swap (or the group,
category, typé or class of swaps) and the clear-
ing arrangement.

“(B) DEADLINE.—The Commission shall
complete a review undertaken pursuant to sub-
paragraph (A) not later than 90 days after
iésuémce of the stay, unless the derivatives
cl.earing organization that clears the swap, or
group, category, typé or class of swaps, agrees
to an extension of the time limitation estab-
lished under this subparagraph-.

“(C) DETERMINATION.—Upon completion

~ of the review un_dertaken pursuant to subpara-

graph (A), the Commission may— |
“(i) determine, unconditionally or sub-

Ject to such terms and conditions as the
-Commission detefminés to be appropriate,
that the swap, or group, category, type or

class of swaps, must be cleared pursuant

o

(456670110} : -
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to this subsection if it finds that such
clearing 1is | consistent with parag'faph
(2)(D); or |
“(ii) determine that the élearing re-
quirement of paragraph (1) shall not apply
to the swap, or group, category, type or
~ class of s.waps.' |
“(D) RUuLES.—Not later than 1 year after
the date of the enactment of the Derivative .
Markets Transparency and Accountability Act
of 2009, the Commission shall adopt rules for
reviewing, pursuant to this paragraph, a deriva-
tives clearing organization’s clearing of a swap,
or a group, category, type or class of swaps,
that 1t has accepted for clearing.

“(4) PREVENTION OF EVASION.—The Commis-

sion may prescribe rules under this subsection, or
issue interpretations of the rules, as necessary to.

prevent evasions of this subsection.

“(5) REQUIRED REPORTING.—

“(A) IN GENERAL.—AIl swaps that are not
aeeepted for clearing by any deriyétives clearing
organization shal_l be reported either to a swap
repository deseribed in section 21 or, if there is

no repository that would accept the swap, to the

(456670110) ‘ : ' -
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Commission pursuant to section 4r within such
time period as the Commission may by rule or
regulation pr_escribe. Counterparties to a swap
may agree which counterparty will report the
swap as required by this paragraph.

“(B) SWAP DEALER DESIGNATION.—With
regard to swaps where only 1 counterparty is a
swap dealer, the swap dealer shall report the
swap as required by this paragraph..

“(6) REPORTING TRANSITION RULES.—Rules

adopted by the Commission under this section shall

provide for the reporting of data, as follows:

“(A) Swaps entered into before the date of
the enactment of this subsection shall be re-
ported to a registered swap repbsitofy or the
Commission no later than 180 days after the
effective date of thié subsection; and

“(B) Swaps entered into on or after such
date of enactment shall be reported to a reg--
istered swép_ repository or the Commission no
later ﬁhan the lafer of—

“@) 90 days af-ter such effective date;

or

(456670110) ‘ : -
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“(ii) such other time after entering
into the swap as the Commission may pre-
seribe by rule or regulation.

“(7) CLEARING TRANSITION RULES.—

| “(A) Swaps entered into before the date of
the enactment of this subsection are exempt
from the clearing requirements of t_his; sub-
section if reported pursuarﬁ; to paragraph
(6)(A). |

“(B) Swaps entered into before application
of the clearing : re(juirement pursuant to this
subsection are exempt from the clearing re-
quirements of this subsection if reported pursu-
ant to paragraph (6)(B).

“(8) EXCEPTIONS.—

“(A) IN GENERAL.—The requirements of
paragraph (1) shall not apply to a swap if one
of the counterparties to the swap—

“(1) 1s not a swap dealer or major
swap. participant ; |

(i) is using swaps-to hedge or miti-
gate commercial ‘risk, ‘including operating
or balance sheet risk; and

“(iii) notifies the Commission, in a

manner set forth by the Commiséion, how

(456670110) ' -
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1 it generally meets its financial obligations
2 associated with entering into non-cleared
3 swaps.
4 “(B) ABUSE OF EXCEPTION.—The Com-
5 mission may prescribe rules under this sub-
6 section, or issue intefpretations of the rules, as
| 7 necessary to prevent abuse of the exemption in
8 subparagraph (A) by swap dealers and major
9 swap participants.
10 “(C) OPTION TO CLEAR.—The application
11 of the clearing exception in subparagraph (A) is
12 solely at the discretion of the counterparty to
13 the swap that meets the conditions of clauses
14 (1) through (ii1) of subparagraph (A).
15 “(k) EXECUTION TRANSPARENCY.—
16 “(1) REQUIREMENT.—A swap that is subject to
17 the clearing requirement of subsection (j) shall not
18 be traded except on or through a board of trade des-
'19‘ ignated as a contract m_arket under section 5, or on
20 or through a swap execution. facility regist_éred undef
21 section Hh, that makes the swap available for trad-
22 ing. |
23 “(9) EXCEPTIONS-The requirement of para- -
24 graph (1) shall not apply to a swap if no designated

48
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1 contract market or swap execution facility makes the
2 swap_.availablé for trading.

3 “(3) AGRICULTURAL SWAPS.—No person shall
4 offer to enter into, enter into or confirm the execu-
5 tion of, ahy swap in an agricﬁltu'ral commodify (as
6 defined by the Commission) that is subject to para-
7 graphs (1) and (2) except pursuant to a rule or reg-
8 ulation of the Commission allowing the Swap under
9 such terms and conditions as the Commission' shall
10 prescribe. _ _

11 “(4) REQUIRED REPORTING.—If the exception
12 of paragraph (2) applies and there is no facility that
13 makes the swap available to trade, the counterpar-
14 ties shall comply with any recordkeéping and trans-
15 action reporting requirements that may. be pre-
16 seribed by the Commission with respect to. swaps
17 subject to the requirements of paragraph (1).

18 “(5) EXCHANGE TRADING.—In adopting rules .
19 and regulations, the Commission shall endeavor to
20 eliminéte unnecess.ary impediments to the tradiﬁg on
21 boards of trade désignated as contract markets
22. . under section 5 of contfacts, agreements, or trans-
23 actions that Would be security-based swaps but for
24 the trading of such contracts, agreements or trans-
25 actions on such a designated contract market.”.

FAVHLC\120909120909.014 50 ~ (456670110) - -
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1 (b) DERIVATIVE‘S CLEARING ORGANIZATIONS.—
2 (1) Subsections (a) and (b) of section 5b of
3 such Act (7 U.S.C. 7a-1) are amended to read as
4 follows:
5 “(a) REGISTRATION REQUIREMENT.—
6 “(1) IN GENERAL.—It shall be unlawful for any
7 entity, unless registered with the Commission, di-
8 rectly or indirectly to make use of the mails or any
9 means or instrumentality of interstate commerce to
10 perform the functions of a derivatives clearing orga-
11 nization described in section 1a(10) of this Act with
12 respect to— |
13 “(A) a contract of sale of a corﬁm_odity for
14 future delivery (or option on such a contract) or
15 option on a commodity, in each case unless the
16 contract or option is—
17 “(‘i) excluded from this Act by section
18 | 2(a)(1)(C)(1), 2(c), or 2(f); or
19 | “(m) a security futures product
20 cleared by a clearing agency Iregister_ed
21 with the Securities and Exchange Commis-
2_-2 sion under the Securities Exchange Act of
23 1934 (15 U.S.C. 78a et seq.); or
24 “(B) a swap.
FVHLCWZ0000\120909.014 x| (456670110) -
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“(2) EXISTING BANKS AND CLEARING AGEN-'_
CIES.—A bank or-a clearing agency registered with
the Securities and Exchange Commission under the
Securities Exchange Act of 1934 réquiréd to be reg-
istered as a derivatives clearing organization under
this section is deemed to be fegisfered under this
sectjon to the extent that the bank cleared swaps, as
defined in this Act, as a multilateral clearing organi-
zation or the cléaring agency cleared swaps, as de-
fined in this Act,. before the enactment of this sub-

section. A bank to which this paragraph applies

“may, by the vote of the shareholders owning not less

than 51 pereent of the voting interests of the bank,
be converted into a State corporation, partnership,
limited liability company, or other similar legal form

pursuant to a plan of conversion, if the conversion

_is not in contravention of applicable State law.

“(b) VOLUNTARY REGISTRATION.—A person that

19 clears agreements, contracts, or transactions that are not

20 required to be cleared under this Act may r_egiéter with

21 the Commission as a derivatives clearing organization.”.

22
23
24

25 of the enactment of the Derivative Markets T.rans'pa.ren(‘;y

(2) Section 5b of such Act (7 U.S.C. 7a-1).is
amended by adding at the end the follbvving:
“(g) RuLES.—Not later than 1 year after the date

£AVHLCY1209091120909.014.xm {456670110) . -

December 9, 2009 (9:48 a.m.)
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1 and Accountability Act of 2009, the Commission shall
2 adopt rules governing persons that are registered as de-
3 nrivatives clearing organizations for swaps under this sub-
4 se;cti;)n. |

5 ~ “(h) EXEMPTIONS.— -

6 “1) IN GENERAL.—The Commission may ex-
7 empt, conditionally or unconditionally, a derivatives
8 clearing organization from registration under this
9 section for the clearing of swaps if the Commission
10 finds that the derivatives cléaring organization is
11 éubject to comparable, comprehensive supervision
12 and regulatioh on a consolidated basis by a Pruden-
13 tial Regulator or the appropriate governnlentdl au-
14 thorities in the organization’s home country. |

15 “(2) A person that is required to be registered
16 as a derivatix}es clearihg organization under this sec-
17 tion, whose principal business 1s clearing securities
18 and options on securities and which is a clearing
19 agency' registered vﬁth the Securities Exchange
20 Commission under the Securities Exchange Act of
21 1934 (15 U.S.C. 78a et seq.), shall be uncondition-
22 ally exempt frqm registration under this section sole-
23 ly for the purpose of clearing swaps, unless the Com-
24 mission finds that the clearing agency is not subject

FAVHLC\120906\120909.014 xml (456670110) . ‘ .
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1 to comparable, éomprehensive supervision and regu-
2 lation by the Securities and Exchange Commission.

3 - ‘(1) DESIGNATION OF COMPLIANCE OFFICER.—.

4 “(1) IN GENERAL.—FEach derivatives clearing
5 organization shall designate an individual to serve as

6 a comphance officer.

7 “(2) DutiEs.—The compliance officer—

8 “(A) shall report directly to the board or
9 to the senior officer of the derivatives clearing
10 organization; and
11 “(B) shall—

12 (1) review compliance with the core

13 principles in section 5b(e)(2).

14 “(ii) in consultation with the board of

15 the derivatives clearing organization, a

16 body performing a function similar to that

17 of a board, or the senior officer of the de-

18 rivatives cléarihg organization, resolve any |

19_.. conflicts of interest that may arise;

20 | “(i11) be responsibl.e- for administering
21° - the policies and procedures required to be

C 22 established pursuant to this section; and -
23 “(iv) ensure compliance with tﬁis Act
24 and the rules and regulations issued under

25 this Aect; and » )

o
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1 “(C) shall establish procedures for remedi-

2 atioﬁ of non-compliance issues found during

3 compliancé office reviews, lookbacks, internal or

4 external audit findings, self-reported errors, or

5 -through validated complaints. The procedures

6 shall establish the handling, management re-

7 sponse, remediation, re-testing, and closing of

8 non-compliant issues.

9 ““(3) ANNUAL REPORTS REQUIRED.—The com- |
10 pliance officer shall annually prepare and sign a re-
11 port on the compliance of the derix?atives élearing or-
12 ganiza’pion with this Act and the policies and proce-
13 dures of the derivatives clearing organization, includ-
14 ing the code of ethies and conflict of interest policies
15 of the derivatives clearing organization, in accord-
16 ance with rules prescribed by. the Commission. The
17 compliance report shall accompany the _financial re-
18 - ports of the derivatives c'leariﬁg organization .that'

19 are .reQuired- to be furnished to the 'Cofnmjssion pur-
20 suant to this section and shall jnclud_e a certification
21 that, under pe_nalty of law, the report is accurate
22 and complete.”. | 7 .
23 (3) Section 5b(e)(2) of such Act (7 U.S.C. 7a-
24 1(c)(2)) 1s amended to read as follows: |
Y
" FAVHLC\120909\120909.014.xml (456670110) P -
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“(2) CORE PRINCIPLES FOR DERIVATIVES

CLEARING ORGANIZATIONS.—

“(A) IN GENERAL.—To be registered and
to maintain registration as a derivatives clear-
ing organization, a derivatives clearing organi-
zation shall comply with the core principles
specified in this paragraph and any requirement
that the Commission inay impose by rule or
regulation plirsuant to section 8a(5). Except

where the Commission determines otherwise by

‘rule or regulation, a derivatives clearing organi-

zation shall have reasonable discretion in estab-
lishing the manner in whiéh the. organization
complies with the core principles.
“(B) FINANCIAL RESOURCES.—
| “(1) The derivatives clearing organiza-
tion shall have adequate financial, oper-
ational, and managerial resources to dis-
charge the responsibilities of the organiza-
tion.
(i) The financial resources of the de-
rivatives clearing organization shall at a-
miniinum exceed the total amouiit that

would—

.

(456670110) -
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“(I) enable the organization to
meet the financial obligations of the
organization to the members of, and
participants in, the organization, not-
withstanding a default by the member
or participant creating the largest fi-
nancial exposure for the organization
in extreme but plausible market condi-
tions; and

“(IT) enable the organization to
cover the operating costs of the orga-
nization for'.a period of 1 year, cal-

culated on a rolling basis.

“(C) PARTICIPANT AND PRODUCT ELIGI-

BILITY.—

“(i) The derivatives clearing organiza-

tion shall establish——

(456670110)

“(I) appropriate admission and

continuing eligibility standards (in-

cluding sufficient financial resources

and operational capacity to meet obli-

- gations arising from participation in

the organization) for members of and

participants in the organization; and
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1 “(II) appropﬁate standards for
2 deteljmining eligibility of agreements;
3 contracts, or transactions submitted
4 to the organization for clearing.
5 “(ii) The derivatives clearing organi-
6 zation shall have procedures in place to
7 verify that participation and membership
8 requirements.are met on an ongoing basié.
9 “(i11)) The participation and member-
10 ship requirements of the derivatives clear-
11 ing organization shall be objective, pliblicly
12 disclosed, and permit fair and open accesé;
13 “(D) RISK MANAGEMENT.—
14 (i) The derivatives clearing organiza-
15 tion shall have the ability to manage the
16 risks associated with discharging the re-
17 sponsibilities of a derivatives clearing orga-.
18 nization through the use of appropriate
19 tools and procedures. |
20 “(ii) The derivatives clearing organi-
21 zation shall measure the credit exposures
22 of the organization to.the members of, and
23 participants in, the organization at least
24 once ea.ch business day and shall monitor
25 the exposures throughout the business day.
f:\VHLC\120909\120909.01.4.xml- ‘ (4§6670I10)- - -
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1 “(iii) Through margin fequirements
2 and other risk control mechanisms, a de-
3 rivatives clearing organization shall limit
4 the exposures of the organization to poten-
5 tial losses from defaults by the members
6 of, and participants in, the organization so

7 that the operations of the organization
8 would not be disfupted- and non-defaulting
9 members or participants would not be ex-
10 posed to losses that they cannot anticipate
11 or control.

12 “(iv) Margin required from all mer-
13 bers and participants shall be sufficient to
14 cover potential exposures in normal market
15 conditions.

16 “(v) The models and parameters used
17‘ in setting margin requirements shall be
18 risk-based and reviewed regularly.

19 “(B) SETTLEMENT PROCEDURES.—The
20 derivatives clearing organization shall—

21 “(1) complete money settlements on a
22 timely basis, and not less than once each
23 business day; |

24 “(i1) employ money settlement ar-
25 rangements that eliminate or strictly linéit

fAVHLC\120909\120909.014.xml| (456670110) | -
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1 the exposure of the organization to settle-
2 ment bank risks, such as credit and liquid-
3 ity risks from the use of banks to effect
4 money settlements; |
5 “(111) .ensure money settlements are
6 final when effectéd; .
7 “(iv) maintain an accurate record of
8 the flow of funds associated with each
9 mone'y settlement; | |
10 “(v) have the ability to comply with
11 the terms and conditions of any peﬁ_nittéd
12 netting or offset arrangements with other
| 13 * clearing organizations; and |
14 “(vi) for physical settlements, estab-
15 lish rules that clearly state the obligations -
16 of the organization with respect to physical
17 deliveries, including how risks from these
18 obligations shall be identified and man-
19 ~aged.
| 20 “Y(I) TREATMENT OF FUNDS.—
21 “(i) The derivatives clearing organiza-
22 tion shall have standards and procedures
23'- .'desig'ned to protect and ensure the safety
24 Qf member and participant funds and as-
25 | sets.
. f:\VHLC\12090§\120909.014.xﬁ1| ) (456670110) ‘ ’ .
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1 “(i1) The derivatives clearing organi-
2 zation shall hold member and participant
3 funds and assets in a manner whereby risk
4 of loss or of delay in' the access of the or-
5 ganization to the assets and funds is mini-
6 mized.
7 “(u1) Assets and funds invested by the
8 derivatives clearing organization shall be
9 held in instruments with minimal credit,
10 market, and liquidity risks.
1.1 “(G) DEFAULT RULES AND PROCE-
12 DURES.— |
13 “(1) The derivatives clearing organiza-
14 tion shall have. rules and procedures de-
15 signed to alldw for the efﬁ_eient, fair, and
16 safe management of events when members
17 or participants become insolvent or other-
18 - wise default on their obligations to the or-
19 " ganization. _
20 ““(11) The default procedures of the de-
21 ﬁvatives clearing organization shall be -
-22 clearly stated, and they sheﬂl ensure that
23 the organization can take timely ac_tion to
24 contain losseé and liquidity pressures and
fAVHLC\120909\1 2090"9.01 4.xml (456670110) -
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1 to continue meeting the obligations of the
2 organization.
3 “(iii) The default procedures shall be
4 - publicly available.
5 "‘(»H) RULE ENFORCEMENT.—The deriva-
6 tives clearing organization shall— |
7 “(i) maintain adequate arrangemeﬁts
8 and resources for the effective monitoring .
9 and enforcement of compliance with rules
10 of the organization and for resolution of
11 disputes; and
12 “(i1) have the authority and ability to
13 discipline, limit, suspend, or terminate the
14 activities of a member or participant for
15 _ vioiations of rules of the organization.
16 “(I) SYSTEM SAFEGUARDS.—The deriva-
17 tives clearing organization shall— |
18 | “(1) establish and maintain. a program
19 of -ris‘k analysié and oversight to identify _
20 and minimize sources o_f bpérational. risk
21 through the development of appropriate
22 controls and procedures, and the develop-
| 23 ment of automated systems, that are reli-
24 able’, éecure, and  have adequate -scalable
| 25 ' capaci};y; | _

FAVHLC\1209091120909.014.xm (456670110) L E -
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1 “(11) establish and maintain emer-
2 gency procedures, backup facilities, and a
3 plan for disaster recovery that allows for
4 the timely recovery and resumption of op-
5 erations ahd the fulfillment of the respon-
6 sibilities and obligations of the organiza-
7 - tion; and
8 “(i1) periodically conduct tests to
9 verify that backup resources are sufficient
10 to énsure continued order processing and
11 trade matching, price reporting, market
12 surveillance,” and maintenance of a com-
13 prehensive and accurate audit trail.
14 “(J) REPORTING.—The derivatives clear-
15 ing. organization shall provide to the Commis-
16 sion all information necessary for the Commis-
17 sion to conduct oversight of the organization. |
18 “(K) RECORDKEEPING.—The derivatives
19 clearing organization shall fnainta_in records of
20 -all activities related to the business of the orga-
21 _nization as a derivatives clearing organization
22. in a form and manner acceptable to the Com-
23 mission for a period of 5 years.
24 “(L) PUBLIC INFORMATION.—
fAVHLC\120909\120909.014 xmi (_456670I 10) : -
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1 “(i) The derivatives clearing organiza-
2 tion shall provide market participants with
3 sufficient 1information to 1dentify and
4 evaluate accurately the risks and costs as-
5 sociated with using the services of the or-
6 ganization.
7 “(i1) The derivatives clearing -organi-
8 - zation shall make information concerning
9. the rules and operating procedures gov-
10 erning the clearing and settlement systems
11 (including default procedures) of the orga-
12 nization available to market participants.
13 “(iii) The d'erivatiyes clearing organi-
14 zation shall disclose publicly and to the
15 Commiésion information concerning—
16 “(I) the térms and conditions of
17 contracts, agreements, and trans-
18 _actions cleared and settled by the or-
19 | ganiz:;tion;

-20 “(IT) clearing and other fees that
21 the organization charges the members
22 of, and participants in, the organiza- |
23 tion;

24 “(ITT) the margin-setting method-
25 ology and the size and compositioh
f:\VHLC\120909\126909.014.xml (456670110) o ) -
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1 the financial resource package of the
2 organization;

3 “(IV) other information relevant
4 to participation in the settlement and
5 clearing activities of the organization;
6 and |

7 “(V) daily settlement prieels,- vol-
8 ume, and open interest for all con- -
9 tracts settled or cleared by the organi-
10 - zation.

11 “‘M) INFORMATION-SHARING.—The de-
12 rivatives clearing organization shall— |
13 “(1) enter into and abide by the terms
14 of all appropriate and applicable domestic
15 and international information-sharing
16 agreements; and |

17 “(11) use relevant information obtained
18 from the agreements in earrying out the
19 risk management. pfogram of the organiza-
20 tion. |
21 “'(N)u ANTITRUST CONSIDERATIONS.—The
22 ~ derivatives clearing orgénization shall avoid— -
23 “(i) adopting any rule or taking any
24 action that results in ariy unreasonable re-
25 straint of trade; or .

f:\VHLC\120909\120909.014_.xm|. (45.6670l10)_ . "_
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“(il) imposing any material anti-
competitive burden. . |
“(0) GOVERNANCE = FITNESS STAND-

ARDS.—

“(i) The derivatives clearing organiza-
tion Sh:’:ﬂl establish governance arrange-
ments that are transparent in order to ful-
fill public interest .requirements and to
support the objectives of the owneré of,
and pérticipan‘ts in, the organization.

“(ii) The derivatives clearing organi-
zation shall establish and enforce appro-
priate fitness standards for the directors,-
members of any disciplinary committee,
and members of the organization, and any
other persons with direct access to the set-
tierhent or clearing activities of the organi-
zation, including any parties affiliated with
any of the persons described in this sub-
péragraph. |
“(P) CONFLICTS OF INTEREST—The de-

rivatives clearing organization shall establish -
and enforce rules to minimize conflicts of inter-

est in the decision-making process of the orga-

(456670110) E -
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1 nization and establish a process for resolving
2 the conflicts of interest. _
3 “(Q)) COMPOSITION OF THE BOARDS.—The
4 derivatives eclearing organization shall ensure
5 that the compdsition of the governing board or
6 committee includes market participants.
7 | “(R) LEGAL RISK.—The derivatives clear-
8 ing organization shall have a well founded,
9 trahsparent, and enforceable legal framework
10 for each aspeét of its activities.”.
11 (4) Section 5b of such Act (7 U.S.C. 7a-1) is
12 further amended by adding after subsection (i), as
13 added by this section, the folloWi'ng:
14 “(J) REPORTING.—
15 “(1) IN GENERAL.—A derivatives clearing orga-
16 nization that clears swaps shall provide to the Com-
17 - mission all information determined by the Qommis-
18 - sion to be necessary to perform the responsibilities
- 19  of the Commission under this Act. The Commission.
20 shall adopt data collection and maintenance require-
21 ments er Swaps cleared by derivatives clearing orga-
22 nizations that are comparable to the corresponding
23 requirements for swaps acc'epted by swap reposi-
24 tories and swaps traded- on swap execution facilities.
| 25 The Commission shall share Vthé information, upon
f:\VHLC\120909\120909.0.14.xml (456670110) .. o -
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1 request, with the Board, the Securities and Ex-
2 change Commission, the appropriate Federal bank-
3 ing agencies; the Financial Services Oversight Coun-
4 - cl, and the Department of Justice or other persons
5 the Commission deems appropri_ate, including for-
6 eign financial supervisors (including foreigh futures
7 authorities), foreign central banks, and foreign min-
8 - istries that comply with the provisions of section 8.
9 “(2) PUBLIC INFORMATION.—A derivatives
10 clearing. orgaﬁization that clears swaps shall provide
11 to the Commission, or its designee, such information
12 as 1s required by, and 1n a form and at a frequency
13 to be determined by, the Commission, in order to
14 - comply with the public reporting requirements con-
15 tained in section 8(j).
16 “(3) A derivatives clearing org_anization shall
17 keep any such books and records relating to swaps
18 defined in section la(35)(A)(v) open to inspection
19 and examination by the Securities and Exchange
20 Commission.”.
21 (5) Section 8(e) of such Act (7 U.S.C. 12(e))
22 is amended in the last sentence by insérting “central
23 bank and ministries” after “départrﬁent” each place
24 -. - it appears. |

fAVHLC\120909\120909.014.xml (456670110) ' -
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(c) LEGAL CERTAINTY FOR IDENTIFIED BANKING

PRODUCTS.—

(1) REPEAL—Sections 402(d), 404, 407,
408(b), and 408(c)(2) of the Legal Certainty for
Bank Products Act of 2000 (7 U.S.C. 27(d), 27b,
27Te, 27(b), and 27f(c)(2)) are repealed.

(2) LEGAL CERTAINTY.—Section 403 of the
Legal Certainty for Bank Products Act of 2000 (7
U.S.C. 27a) is amended to read as follows:

“SEC. 403. EXCLUSION OF IDENTIFIED BANKING PRODUCT.

“(a) EXCLUSION.—Except as provided in subsection

(b) or (¢)—

“(1) the Commodity Exchange Act shall not

-a,pply to, and the Commodity Futures Trading Com-

mission shall not exercise regulatory authority under

such Act with respect to, an identified banking prod-
uct; and

“(2) the definitions of ‘security-based ‘swap’ in

section 3(a)(68) of the Securities Exchange Act of

1934 and ‘security-based swap agreement’ in section
3(a)(76) of the Securities Exchange Act of 1934 do
not, inelude any identified banking -product.

“(b) EXCEPTION.—An appropriate Federal banking

24 agency may except an identified banking product of a

25 bank under its regﬁlatory jurisdiction from the exclusions

fAVHLC\120909\120909.014.xm! (456670110) -
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1 in subsection (a) if the agency determines, in consultation

2 with the Commodity Futures Trading Commission and the

3 Securities and Exchange Commission, that the product—

4
5
6
7
8
9

10
11
12
13
14
15
16

(1) would meet the deﬁniti_on of swap in sec- .
tion 1a(35) of the Commodity Exchange Act (7
U.S:.C. 1a(35)) or security-based swap in section
3(a)(68) of the Securities and Exchange Act of
1934; and

“2) has become known 1:0 the trade as a swap
or seéurity—based swap, or otherwise has been struc-
tured as an identified banking product for the pur-
pose of evading the provisions of the Commodity Ex-
change Act (7 U.S.C. 1 et seq.), the Securities Act
of 1933 (15 U.S.C. 77a et seq.), or the Securities

" Exchange Act of 1934 (15 U.S.C. 78a et seq.).

“(¢) EXCEPTION.—The exclusions in subsection (a)

17 shall not apply to an identified banking product that—

18
19
20
21
22
23
24

“(1) is a product of a bank that is not under -

the regulatory jurisdiction of an appropriate Federal

banking agency;

“(2) meets the definition of swap in section
1a(35) of the Commodity EXehange Actror security-
based swap in section 3(a)(68) of the Securities and

Exchange Act of 1934; and

£AVHLC\120909\120909.014.xml- (456670110} _ ‘ ) -
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1 “(3) has become known to the trade as a swap
2 or security-based swap, or otherwise has been struc-
3 tured as an identified banking product for the pur-
4 pose of evading the provisions of the Commodity Ex-
5 change Act (7 US.C. 1 et seq.), the Securities Act
6 of 1933 (15 U.S.C. 77a et seq.), or the Securities
7 Exchange Act of 1934 (15 U.S.C. 78a et seq.).”.
8 SEC. 3104. PUBLIC REPORTING OF AGGREGATE SWAP
9 DATA.
10 Section 8 of the Commodity Exchange Act (7 U.S.C.
11 12) is amended by adding at the end the following:
12 “() PuBLIC REPORTING OF AGGREGATE SWAP
13 DaTa.— |
14 “(1) IN GENERAL.—The Commission, or a per-
15 son designated by the Commission pursuant to para-
16 graph (2), shall make available to.-the public, in a
17 manner that does not disclose the busine;s trans-
18 actions and market positions of any person, aggre-
19 gate data on swap trading volumes and positions
20 from the sources set forth in paragraph (3).

21 “(2) DESIGNEE OF THE COMMISSION.—The ‘
' 122. | Commission may designate a derivatives clearing or- .
23 ganization or a sWap repository to carry out the

24 public reporting described in paragraph (1). |
FAVHLCV1200001120909.014.xi (45667010) ' -
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“(3) SOURCES OF INFORMATION.—The sourees
of the information to be publicly reported as de-
seribed in parag'raph (1) are—

“(A) derivatives clearing organizations
pursuant to section 5b(j)(2);
“(B) swap repositories pursuant to section

21(e)(3); and

“(C) reports received by the Commissidn

pursuant to section 4r.”.

SEC. 3105. SWAP REPOSITORIES.

The Commodity Exchange Act (7 U.S.C. 1 et seq.)

12 1s amended by inserting after section 20 the following:

13 “SEC. 21. SWAP REPOSITORIES.

14 ‘“(a) REGISTRATION REQUIREMENT.—
15 “(1) IN GENERAL.—It shall be unlawful for any
16 person, unless registered with the Commission, di-
17 rectly or indirectly to rﬁake use of the mails or any
18 means or instrumentality of interstate commerce to
19 pei'form the functions of a swap repository.
20 “(2) INSPECTIGN AND EXAMINATION.—Reg-
21 istered swap repositories shall be subject to inspec-
22 tion and examination by any representative of the
23 Comnﬁssion.

24 - "‘(b) STANDARD SETTING.—

f:\VHLC\1 20909\1 20909.014.xml (456670110) | o
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1 “(1) DATA IDENTIFICATION.—The Commission
2 shall preseribe standards that specify the data ele-
3 ments for each swap that shall be collected and
4 méintained by each registered swap repository.
5 “(2) DATA COLLECTION AND MAINTENANCE.—
6 The Commission shall presecribe data eollection and
7 data maintenance standards for swap repositories.
8 “(3) COMPARABILITY.—The standards pre-
9 seribed by the Commission under this subsect’ioﬁ
10 shall be comparable to the data standar'dsr imposea
11 by the Commission on derivatives clearing organiza-
12 tions that clear swaps.-
13 “(e) DUTIES.—A swap repository shall—
14 “(1) accept data prescribed by the Commission
15 for each swap under subsection (b);
16 “(2) maintain the data in such form and man-
17 ner and for such period as may be required by the
18 Commission; | -
19 “(3) provide to the: Commission, or its designee,
20 such ‘information as is réquired by, and in a fdrm
21 and at a frequency to be determined by, the Com-
22 mission, in order to comply with the public reporting
23 requiremenﬁs contained in seétion 8(); and
24 “(4) make available, on a confidential basis
25 pursuant to section 8, all daﬁa obtained by the swap
FAVHLC\120909\1 20909.01-4.Xml (456676” 0) ; -
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73 |
repository, including individual counterparty trade
and position data, to the Commission, the appro-
priate Federal banking agencies, the Financial Serv-
ices Oversight Council, the Securities and Exchange

Commission, and the Department of Justice or to

other persons the Com‘mission deems appropriate,

| including foreign financial supervisors (including for-
eign futures authorities), foreign central banks, and
foreign ministries. _

“(d). RULES.—Not later than 1 year after the date
of the enactment of the Derivative Markets Transparency
and Accountability Act of 2009, the Commission shall.
adopt rules goverhing persons that are registered under
this section, including ﬁlles that specify the data elements
that shall be collected and maintained.

“(e) EXxEMPTIONS.—The Commission may exempt,
conditionally or unconditionally, a swap repository from
the requirements of this section if the Commission finds
that the'sWap repository is subject to comparab]e, com-

prehensive supervision and regulation on a consolidated

~ basis by the Securities and Exchange Commission, a Pru-

dential Regulator or the appropriate governmental au-

rities in the organization’s home country.”.
thorit the organization’s h try.”

fAVHLC\120909\120909.014.xmi (456670110) -
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1 SEC. 3106. REPORTING AND RECORDKEEPING.

2
3
4
5
6
7
8
9
10
11

12
13

The Commodity Exchange Act (7 U.S.C. 1 et seq.)

1s amended by inserting after section 4q the following:

“SEC. 4r. REPORTING AND RECORDKEEPING FOR CERTAIN ‘

SWAPS.

“(a) IN GENERAL.—Any person who enters into a

swap and—

“(1) did not have the swap cleared in accord-
ance with section 2(j)(1); and

“(2) did not have data regarding the swap ac-
cepted by a swap repository in accordance with rules
(including timeframes) adopted by the Commission

under section 21,

14 shall meet the requirements in subsection (b).

15

“(b) REPORTS.—Any person described in subsection

16 (a) shall—

17
18 ner and for such period as the Commission shall pre-
19 seribe by rule or regulation regarding the swaps held
20 by the person; and
21 | “(2) keep books and records pertaining to the
22 swaps held by the pérson in such form and manner
23 and for such period as may bé required by the Com-
24 mission, which books and records shall be open to
25 | inspection by any representative of the Commission,
26 an appropriate I'ederal banking agency, the Secﬁii- o
f:\VHLC\120909\120909.014.’me . (456670110} | -
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1
2 ices Oversight Council, and the Department of Jus-
3 tice.
4 “(e) 'IDENTICI;L DATA.'—In adopting rules under this
5 section, the Commission shall require persons deseribed in
6 subsection (a) to report the same or a more comprehensive
7 set of data than the Commission requires swap reposi-
8 tories to collect under section 21.”.
O SEC. 3107. REGISTRATION AND REGULATION OF SWAP
10 . DEALERS AND MAJOR SWAP PARTICIPANTS.
11 The Commodity Exchange Act (7 U.S.C. 1 et seq.)
12 is amended by inserting after section 4r (as added by sée-
13 tion 3106) the following: |
14 “SEC. 4s. REGISTRATION AND REGULATION OF SWAP DEAL-
15 ERS AND MAJOR SWAP PARTICIPANTS.
16 “(a) REGISTRATION.—
17 “(1) It shall be unlawful for any person to act
18 as a swap dealer unless the person is registered as
 19 a swap dealer with the Commission.
20 -(2) It shall be unlawful for any person to act
21 as a major ,swap_ participant unless the person- is
.22 registered. as a major swap participant with the -
23 Commission. | | |
24 “(b) REQUIREMENTS.—
f:\VHLC\120909\1.20909.01'4.me (456670110} -
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1 “(1) IN GENERAL.—A person shall register as

2 a swap dealer or major swap participant by filing a

3 registration application with the Commission.

4 “(2) CoONTENTS.—The application shall be

5 "~ made in such form and manner és prescribed by the

6 Commission, giving any information and facts as the

7 Commission may deem necessary concérning the
8 - business in which the applicant is or will be engaged.

9 The person, when registered as a swap dealer or
10 major swap participant, shall continue to report and -
11 furnish to the Commission such information per-
12 taining to the person’s business as the Commission
13 may require.

14 “(3) EXPIRATION.—Each registration shall ex-
15 pire at such time as the Commission may by rule or
16 regulation preseribé. |
17 “(4) RuLeEs.—Except as provided in sub-
18 sections (¢), (d) and (e), the Commission may pre-
19 seribe rules applicable to swap dealers and major
20 swap participants, including rules that limit the ac-
21 | tivities of swap dealers and major swap participants.
22 - Except with regard to subsection .(d)(1)(A), the-_'
23 “Commission may provide conditional or uncondi-
24 ~t_i0na.l eﬁerhptions from some or all of the rules or

S
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1 requirements prescribed under this se(;tion for swap
2 dealers and major swap participants.
3 “(5) TRrRANSITION.—Rules adopted under this
4 section shall provide for the registration of swap
5 dealers and major swap participants no later than 1
6 year after the effective date of the Derivative Mar-
7 kets Transparency and Accountability Act of 2009.
8 “(6) STATUTORY DISQUALIFICATION.—Except
9 to the extent otherwise specifically provided by rule,
10 regulation, or order, it shall be unlawful for a swap
11 dealer or a major swap participant to permit any
12 person associafed with a swap deaier or a major
13 swap participant who is subject to a statutory dis-
14 qualification to effect or be involved in effecting
15 swaps on behalf of the swap dealer or major swap
16 lparticipant, if the swap dealer or major swap partici-
17 pant knew, or in the exercise of reasonable care
18 should have known, of the statutory disqualification.
19 “(c) RuLBS.— | |
20 “1) In 'GENERAL.—Not later than 1 year after .
- 21 the date of the enactment of this section, the Com- -
22 ~mission shall adopt rules for persons that are reg-
23 istered as swap dealers or fnajOr swap participants
24 under this section.
FIVHLC\120000\120009.014xml  (456670110) . -
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1 “(2) ‘EXCEPTIO.N FOR PRUDENTIAL REQUIRE-
| 2 MENTS.—The Commission shall not prescribe rules
3 1mmposing prudential requirements on swap dealers or
4 major swap participants for which there is a Pru-
5 dential Regulator. This provision shall not be con-
6 strued as limiting the authority of the Commission
7 to prescribe appropriate business conduct, reporting,
3 and recordkeeping requirements to protect investors.
9 “(d) CAPITAL AND MARGIN REQUIREMENTS.—
10 “(1) IN GENERAL.—
11 "‘(A) BANK SWAP DEALERS AND MAJOR
12 SWAP PARTICIPANTS.—Each  registered swap
13 dealer and major swap participant for which
14 there is a Prudential Regulator shall meet such
15 minimum capital requireme.nts and minimum
16 initial and variation margin requirements as the-
17 Prudential Regulators shall by rule or regula-
18 tion jointly prescribe that: |
19 (1) help ensure the safety and sound-
20 ness of the swap dealer or major swap par-
21 ticipant; and
22 | “(ii) are appropriate for the fisk asso-
23 ciated with the non-cleared swaps held as
24 a swap dealer or major swap participant.
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“(B) NON-BANK SWAP DEALERS AND

MAJOR SWAP PARTICIPANTS.—Each registered

-swap dealer and major swap participant for

which there is not a Prudential Regulator shall
meet such minimum capital requirements and
minimum - initial and variation margin require-
ments as the Commission shall by ruler orlreg'u-
lation prescribe that—

“(1) helpl enSure the safety and sound-
ness of the swap dealer Vor' major swap par-
ticipant; and

‘(1) are appropriate for the risk asso-
ciated with the non-cleared swaps held as
a swap dealer or méjor swap participant.

(2) RULES.— |
“(A) BANK SWAP DEALERS AND MAJOR
SWAP PARTICIPANTS.—No later than 1 year

after the date of the enaetnient of the Deriva-

. tive Markets Transparency and Accountability

Act of 2009, the Prudential Regulators, in con-
sultation with the Commission, shall jointly
adopt rules .imposing capital and margin re-
qﬁiremenf_s_under this sﬁbsection for swap deal-
ers and major swép participants, with respect

to their activities as a swap dealer or major

#
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1 swap participant for which there is a Prudential
2 Regulator
3 “(B) NON-BANK SWAP DEALERS AND
4 MAJOR SWAP PAR’i‘ICIPANTS.—NO later than 1
5 year after the date of the enactment of the De-
6 rivative Markets Transparency and Account-
7 ability Act of 2009, the Commission shall adopt
8 rules imposing capital and margin fequirements»
9 under this subsection for swap dealers and
10 major'swap participants for which there is no
11 Prudential Regulator.
12 “(3) AuTHORITY.—Nothing in this section shall
13 limit the authority of the Commission to set capital
14 requiremehts for a registered futures commission
15 merchant or introducing broker in accordance with
16 section 4f.
17 “(e) REPORTING AND RECORDKEEPING.—
18 | “(1) IN GENERAL.—Each registered swap deal-
19 er and major swap participant—
20 "‘(A) shall make such reports as aré pre-
21 scribed by the Commission by rule or\ regulation
22 regarding the transactions and positions and fi-
23 nancial cohditioh of the person;.
24 “(B) for which—

" fAVHLC\120909\120909.014.xm} (456670110) -
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1 “(1) there 1s a Prudential .Regulator,
2 shall keep books and records of all activi-
3 ties related to its business as a swap dealer
4 or major swap partieipant in such form
5 and manner and for such period as may be
6 prescribed by the Commission by rule or
7 regulation; o
8 “(ii) there is no Prudential Regulator,
9 | shall keep books and réeofds in such fbrm
| 1.0 and manner and for such period as may be
11 preseribed by the Commission by rule or
12 regulation;
13 “(C) shall keep the books and records open
14 to inspection and examination by .any represent-
15 ative of the Commission] and
16 “(D) shall keep any such books and
17 records relating to swaps defined In seetibh
18 1a(35)(A)(V) open to inspection and examina-
19 tion by the Securities and Exchange Coxnnis-
20 sion. |
21 ~“(2) RuLES—No later than 1 year after the
22 date of the enactment of the: Derivative Markets
_2'3 ‘Transparency and Aeccountability Act of 2009, the
24 Commission shall adopt rules goﬁerm'ng repdljting
f:\VHLC\1 20909\ 20909.0‘i 4.xml (456670110} 7 : -
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1 and recordkeeping for swap dealers and major swap
2 participants. |
3 “(f) DAILY TRADING RECORDS.—
4 “(1) IN- GENERAL —Each registered swap deal-
5 er and major swap participant shall maintain daily
6 trading records of its swaps and -all related recordé
7 (including related cash or forward transactions) and
8 recorded communications including but not limited
9 to electronic mail, instant meééages, and recordings
10 of telephone calls, for such period as may be pre-
11 seribed by the Commission by rule or regulation.
12 “(2) INFORMATION REQUIREMENTS.—The daily
13 trading records shall include such information as the
14 Commission shall preseribe by rule or regul.atior.l.
15 “(3) CUSTOMER RECORDS.—Each registered
16 swap dealer and major swap participant shall main-
17 tain daily trading records for each customer or
18 counterparty in such manner and form ‘as to be
19 identifiable with each swap transaction.
20 “(4) AU_DIT TRAIL.—Each registered swap deal-
21 er and major swap participant shall maintain a com-
22 plete audit trail for conducting comprehensive and
23 accurate trade recohstructions. .
24 “(5) RULES.—No later than 1 year after the
25 date of the enactment of the Derivative Markets
f:\VHLb\1_ 20909\120909.014.xmi (456670110) .- - .
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1 Transparency and Accountability Act of 2009, the
2 Commission shall adopt rules governing daily trad-
3 ing records for éwap dealers and major swap partici-
4 pants.

5 “(g) BUSINESS CONDUCT STANDARDS.—

6 “(1) IN GENERAL.—Hach registered swap deal-
7 er and major swap participant sbhall conform with
8 business conduct standards as may be prescribed by
9 the Commission bylru_le or regulation addressing—

10 “(A) fraud, manipulation, and other abu-

11 | sive practices involving swaps (including swaps
12 that are offered but not entered into);

13 “(B) diligent supervision .of its business as
14 a swap dealer;

15 “(C) adherence fo all .applicable position |
16 limits; and |

17 .“(D) such other matters as the Commis-
18 ~sion shall determine to be necessary or appro-
19 priate.
20 ""(2) BUSINESS CONDUCT REQUIREMENTS.—

21 Business conduct requirements adopted by the Com-
22 -mission shall—
23 . - A) establiéh the standard of care for a
24 swap dealer or major swap participant to verify'
fAVHLC 20909\1-20909.014.me - (456670[10) -
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1 that any counterparty meets the -eligibility

2 standards for an eligible contract participant;

3 “(B) require disclosure by the swap dealer

4 Or major swap participant to any counterparty

5 to the transaction (other than a swap dealer or

6 major swap participant) of—

7 “(1) information about the material

8 fisks and characteristics of the swap;

9 “(i1) for cleared swaps, upon the re-
10 quest of the counterparty, the daily mark
11 from the appropriate derivatives clearing
12 organization, and for non-cleared swaps,
13 upon request of the counterparty, the daily
14 mark of the swap dealer or major swap
15 participant; and .
16 “(iii) any other material incentives or
17 conflicts of interest that the swap dealer or
18 major swap participant may have in con-
19 nection with the swap; and |
20 ) “(C) establish such other standards and
21 requirements as the Commission may'vdetermine
22 are necessary or appropriatg in the public inter-
23 ést, for the prdtection of inlvestors, or otherwise
24 in furtherance of the purposes of this Act.

f:\VHL¢\120909\120905;.014.me (456670110) - . .
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- “(3) RuLEs.—The Commission shall preseribe
rules under this subsection governing business con- |
duct standards for swap dealers and major swap
participants no later than 1 year after the date of
the enactment of the Derivative Markets Trans-
parency and Accountability Act of 2009.

“(h) DOCUMENTATION STANDARDS.—

“(1) In GENERAL.—Each registered swap deal-

er 'andl major swap participant shall conform with

standards, as may be prescribed by the Commission
by rule or regulation, addressing timely and accurate
cohfirmation, processing, netting, documentation,
and valuation of all swaps.

“2) RULES.—No later than 1 year after the
date of the enactment of the Derivative Markets
’i‘ransparenéy and Accountability Act of 2009, the
Commission shall adopt rules governing the stahd—
ards described in paragraph (1) for swap dealers |
and major swap participants. -

“(i) DEALER RESPONSIBILITIES.—BEach registered

' 2_'1- swap dealer and major swap participant at all times shall

22 comply with the following requirements:

December 9, 2009 (9:48 a.m.)

23 “(1) MONITORING OF TRADING.—The swap
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1 ~ trading in swaps to prevenf violations of applicable
2 position limits.
3 | “(2) DISCLOSURE OF GENERAL INFORMA-
4 'fION.—The swap dealer or major swap participant
5 shall disclose to the Commission or to the Prudential
6 Regulator for the swap dealer or major swap partici-
7 pant, as applicable, information concerning—
8 “(A) terms and conditions of its swaps;
.9 “(B) swap trading operations, }nechanisms,
10 and practices;
11 “(C) financial integrity protections relating
12 to swaps; and
| 13 “(D) other information relevant to its trad-
14 Ing in swaps.
15 “(3) ABILITY TO OBTAIN INFORMATION.;The
16 swap dealer or major.'swap participant shall—
17 ““(A) establish and enforce internal systems
18" and procedures to obtain any necessary infor-
19 mation to perfdr‘m any of the functions de-
20 seribed in this section; and
21 “(B) provide the information to the Corﬁ—
22 mission or to the Prudentiél Regulator for the
723' swap dealer or major swap participant, as ap-
24 plicable, upon request.
#
£AVHLC\120909\120909.014 xml (456670110) - s
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“(4) CONFLICTS OF INTEREST.—The swap

dealer and major swap participant shall implement

conflict-of-interest systems and procedures that—

“(A) establish structural and institutional
safegﬁards to assure that the activities of any
person within the firm relating to research -or
analysis of the price or market for any com-
modity are separated by appropriate informa-
tional partitions within the flrm from the re-
view, pressure, or oversight of those whose in-
volvement in trading or clearing activities might

potentially bias their judgment or supervision;

and

“(B) address such other issues as the
Commission determines appropriate.

“(5) ANTITRUST CONSIDERATIONS.—The swap

dealer or major swap participant shall avoid—

“(A) adopting any proeesses or taking any
actions’ thaﬁ result In any unreasonable re-
straints of trade; or

“(B) imposing any material anticompeti-

tive burden on trading.”.

‘SEC. 3108. CONFLICTS-OF INTEREST.

Section 4d of the Commodity Exchange Act (7 U.S.C.

25 6d) is amended by—

fAVHLC\120909\120909.014.xmi
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88 |
(1) redesignating subsection' (e) as subsection
(d); and.
(2) inserting .afte'r subsection (b) the folldwing:
“(e¢) CONFLICTS OF INTEREST.—The Commission
shall require that futures éommission merchants and in-
troducing brokers implement conflict-of-interest systems
and procedures that—
“(1) establish structural and institutionial safe-
guards to assure that the activities of any person
-within the firm relating to research or analysis of
the price or market for ariy commmodity are separated
by appropriate informational partit_iohs within the
~ firm from the review, preséure, or .oversight of those
whose involvement in trading or clearing activities
might potentially bias theif judgment or supervision;
and
“(2) address such other issues as the Commis-

sion determines appropriate.”.

'SEC. 3109. SWAP EXECUTION FACILITIES.

The Commodity Exchange Act (7 U.S.C. 1 et seq.)
1s amended by insertihg after section 5g tvhe following:
“SEC. 5h. SWAP EXECUTION FACILIT]ES.

“(a) REGISTRATION.'—A person may not operate a
swap -exécution facility unless the facility is registered

under this section or is registered with the Commission

FAVHLCM 20909\120909.014.xmi (456670110) ' : -
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1 as a designated contract market under section 5 or a swap

2 execution facility under section 5.

3 “(b) REQUIREMENTS FOR TRADING.—
4 “(1) A swap execution facility thEt is registered
5 under subsection (a) may make available for trading
6 ariy swap.
7 “(2) RULES FOR TRADING THROUGH THE FA-
8 CILITY.—Not later than 1 year after the date of the
9 enactment of the Derivative Markets Transparency
10 and Accounfability Act of 2009, the Commission
11 shall adopt rules to allow a swap to be traded
12 through the facilities of a desighated eb,ntract mar-
13 ket or a swap execution facility. Such rules shall |
14 permit an intermediary, acting as principal or agent,
15 to enter into or execute a swap, notwithstanding sec-
16 tion 2(k), if the swap is executed, reported, recorded,
17 or eonfirmed in accordance With the rules of the des-
18 ignated contract market or swap execution facility.
19 ~ “(3) AGRICULTURAL SWAPS.—A swap execution
20 'facﬂity may not list for trading or confirm the exe-
2-1 cution of any swap in an agricultural commodity (Es
22 defined by the Commission) except pursuant to a
23 rule or regulation of the Commission allQWing- the
24 swap under such terms and conditions as the Com-
25 mission shall preseribe. )
f:\VHL-C\120909\120909.014.me ' -(456670!10) ' _— ‘ : -
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1 “(¢) TRADING BY CONTRACT MARKETS.—A board of
2 trade that operates a contract market shall, to the extent

3 that the board of trade also operates a swap execution fa-
4 cility and uses the same electronic trade execution system

5 for trading on the contract market and the sWap execution

6 facility, identify whether the electronic trading is taking
7 place on the contract market or the swap execution facil-

8 ity. |

9 “(d) CORE PRINCIPLES FOR SWAP EXECUTION Fa-
10 CILITIES.—

11 (1) In ¢ENERAL.—To be registered as, and to
12 maintain its registration as, a swap execution facil-
13 1ty, the facility shall comﬁly with the core principles
14 specified in this subsection and any requirement that
15 the Commission may impose by rule or regulation
16 | pursuant to section 8a(5). Except where the Com-
17 - mission determines 6therwise by rule or regulation,
18 the facilhity shall have reasénable discretion in estab-
19 lishing the manner in which it complies with these
20 - core-principles.
21 “(2) COMPLIANCE WITH RULES.—The swap
22 execution facility shall—
23 - “(A) momtor and enforce compliance with
24 any of the rules of the facility, including the
25 terms ahd conditions of the swaps traded on or

fAVHLC\120909\120909.014.xmi . (456670110) o .f.
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1 through the facility and any limitations on ac;
2 cess to the facility; and
3 “(B) establish and enforce tradiﬁg and
4 participation rules that will deter abuses and
5 have the capacity to detect, investigate, and en-
6 force those rulés, including means to—
7 "~ “(i) provide market participants with
8 impartial access to the market; and
9 ~“(ii) .capture information that may be
10 used in establishing whether rule violations
11 have occurred. |
12 “(3) SWAPS NOT'READILY SUSCEPTIBLE TO MA-
13 - NTPULATION.—The swap execution facility shall per-
14 mit trading only in swaps that are not readily sus-
| 15 ceptible to manipulation.
16 ‘“(4) MONITORING OF TRADING.—The swap
17 execution facility shall—
18 “(A) establish and enforce rules or terms
19 and conditions defining, or specifications detail-
20 ing, trading procedures to be used in entering
‘21 and executing orders-traded on or through 1ts
22 facilities; and |
’ 23. “(B) monitor trading in swaps to prevent,
24 manipulation, price distortion, and disruptions
25 of the delivery or cash settlement process

£AVHLCA 20909\120909.014.xml
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through surveillance, compliance, and discipli-
nary practices and procedures, including meth-
ods for conducting real-time monitoring of trad-
ing and comprehensive and accurate trade re-
constructions.

“(5) ABILITY TO OBTAIN INFORMATION.—The

swap execution facility shall—

- “(A) establish and enforce rules that will
allow the facility to obtain any-nécessary infor-
mation to perform any of the functions de-
seribed in this section;

"‘(B) provide the information to the Com-
mission upon request; and

“(C) have the capacity to carry out such
international information-sharing agreements as
the Commission may require.
“(6) POSITION LIMITS OR ACCOUNTABIHTY.—

“UA) To reduce the potential threat of

market manipulation or congestion, especially

during -trading in the delivery month, a swap

execution facility that 1s a trading facihity shall
adopt for each of its contracts made available
for trading on the trading fa,ciﬁty, where nec-

essary and appropriate, position limitations or

(456670110) _ e
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1 position accountability’ for speculators who es-

2 tablish positions in the contract.

3 “(B) For any contract of a swap execution

4 facility that is subject to a position limitation

5 established by the Commission pursuant to sec-

6 tion 4a(a), the swap execution faéility—

7 “(1) may set a position limitation at a

8 level that is lower than the Commission

9 limitation; and

10 - “(1) shall monitor positions- estab-
11 lished on or th.rough the swap execution fa-
12 cility for comphance with the limit set by
13 the Commission and the limit, if any, set
14 by the swap execution facility. -
15 “(7) I'INANCIAL INTEGRITY OF TRANS-
16 ACTIONS.—The swap execuﬁon facility shall estab-
17 hish .and_ enforce rules and pfocedures for ensuring
18 the financial ‘integrity of swaps entered on or
19 through its facilities, including the clearance and
20 settlement of thé swaps pursuant fo section 2(j)(1).
21 “(8) EMERGENCY AUTHORITY.—The swap exe-
22 cution faecility shall adopt rules to provid'e for the ex-
23 ercise of emergéncy' authority, in consultation or co-
24 operation with the Commission, where necessary and
25 appropriate, incl.ﬁding the authority to liquidate or
: _ ‘ . i

fAVHLCM é0909\1 20909.01 4.;(m| | (456670110) -
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1 transfer open positions 'ih any swap or to suspend or

2 curtail trading in a swap.

3 “(9) TIMELY. PUBLICATION OF TRADING INFOR-
4 MATION.—The swap execution facility shall make

5 public timely information on price, trading volume,

6 and other trading data on swaps to the extent pre- |

7 scribed by the Commission. The Commission shall

8 evaluate the impact of public-disclosure on market

9 liquidity in the relevant market, and shall seek to
10 | avoid public disclosure of information in a manner
11 that would significantly reduce market liquidity. The
12 Commission shall not diselose information related to
13 the internal business decisions of pdrticular market
14 partieipants. : _

15 “(10) RECORDKEEPING AND REPORTING.—The
16 swap execution facility shall maintain records of all
17 activities related to the business of the facility, in-
18 cluding a complete audit trail, in a forni and manner
19 - ‘acceptable to -the Comm_ission for a period of 5
20 years, and rep_o:rt'to the Commission all information
21 -determined by the Commission to be necessary or
22 appro.priaté for the Commission to perform its re-
23 sponsibilities under this Act in a form and manner
24 acceptable to the Commission. The swap execution
25 facility shaﬂl keep any such records relating to swaps

o : 5 -
lf:\VHLC\120909\120909.014.me '(456670110) -
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1 defined in section 1a(35)(A)(v) open to inspection
2 and examination by the Securities and Exchange
" 3_ Commission. The Commission shall adopt data eol-
4 lection and reporting requirements for swap execu-
5 tion facilities that are comparable to corresponding
6 requirements for derivatives clearing organizations
7 and swap repositories. -
8 “(11) ANTITRUST  CONSIDERATIONS.—The
9 swap execution facility shall avoid—
10 | “““(A) adopting any rules or taking any ac-
11 tions that result in-.any unreasonable restraints
12 of frade; or |
13 ‘“(B) imposing any material anticompeti-
14 tive burden on trading on the swap execution
15 facility.
16 “(12) CONFLICTS OF INTEREST.—The swap
17 execution facility shall—
18 “(A) establish and enforce rules to mini-
19 mize conflicts of interest in its decision-making
20 process; and |
21 “(B) eétablish' a process for resolving the |
22 conflicts of interest.
23 “(13) FINANCIAL RESOURCES.—
'f:\VHLC\120909\120905.614.xm| (456670110) . ) | ’ e
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“(A) The swap execution facility shall have

adequate financial, operational, and managerial
resources to discharge its responsibilities.

“(B) The financial resources of the swap
execution facility shall be considered adequate if
their value exceeds the total amount that would
enable the facility to cover its operating costs
for a period of 1 year, calculated on a rolling
basis. |

“(14) SYSTEM SAFEGUARDS.—The swap execu-

tion facility shall—

“(A) establish and maintain a program of
risk analysis and oversight to identify and mini-
mize sources of operational risk, through the
development of appropriate controls and proce-

dures, and the development of automated sys-

tems, that are reliable, secure, and have ade- -

quate scalable capacity;

- “(B) establish and maintain emergency

- procedures, backup facilities, and a plan for dis-

aster recovery that allow for the timely recovery

-and resumption of operations and the fulfill-

ment of the swap (f;xeeutioh facility’s respon-

sibilities and obligation; and

{456670(10) , _ -
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1 “(C) periodically conduct tests to verify
2 that backup resources are sufficient to ensure
3 continued order processing and trade matching,
4 price reporting, market surveillance, and main-
5 tenance of a cdmprehensive and accurate audit
6 trail.
7 “(15) DESIGNATION OF COMPLIANCE OFFI-
8 CER.— 7
9 “(A) IN GENERAL.—Kach swap execution
10 faéility shall designate an individual to serve as
11 - a compliance officer.
12 “(B) DUTIES.—The compliance officer—
13 ““(1) shall report directly to the board
14 or to the senior officer of the facility; |
15 “(ii) shall—
16 “(I) review compliance with the
17 core principles in this subsection;
18 “(II) in consultation with the
19 board of the faeility, a body per-
20 forming a function similar to that of
21 a board, dr, the senior officer of the
22 facility, resolve any.conflicts of inter-
23 est that may arise; “
_24_. “(III) be responsible for admin-
25 - 1stering the policies and procedurfas
-'f:\VHLC\120909\120909.0i4.xml (456670110) - -
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1 required to be established pursuant to
2 this section; and
3 “(IV) ensure compliance with
4 this Act and the rules and regulations
5 issued under this Act, including rules
6 ~ prescribed by the Commission pursu-
7 ant to this section; and |
8 . “(i1) shall establish procedures for re-
9 mediation of non-compliance issues found
- 10 during compliance  office reviews,
11 lookbacks, internal or external audit find-
12 ings, self-reported errors, or through vali-
13 dated complaints, and for the handling,
14 management response, remediation, re-
15 testing, and closing of non-compliant
16 ‘issues. o
17 “(C) ANNUAL REPORTS REQUIRED.—The
18 compliance officer shall annually prepare and
19 sign a report on the éompliance of the facility
20 with this Act and its policies and procedures,
21 includ_irig its code of ethics and conflict of inter-
22 est policies, in accordance with rules pfescribe'd
23 . by the Commission. The comblianee report, shall
24 accompany the financial reports of tﬁe facility
25  that are required to be furnished to fhe Cong-
FAVHLC\1 20909\120909.014.xml (456670I110) - -
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mission pursuant to this section and Shall in-
e]ude a cer!;iﬁeation that, under penalty of law,l
the report is aeeuréte and complete:

“(e) EXEMPTIONS.—The Commission may exempt,
conditionally or unconditionally, a swap ekecution facility
from registration under this section if the Commission
finds thdj;_the facility is subject to comparable, compf_ehen‘-
sive supervision and regulation on a consolidated basis by
the Securities and Exchange Commission, a Prudential
Regulator or the appropriate governmental authoritiesl in
the organization’s home country.

“(f) RULES.—No later than 1 year after the date of
the enactment of the Derivative Markets Transparency
and Accountability Act of 2009, the Commission shall pre-
seribe rules governing the regulation of swap execution fa-
cilities under this section.”.

SEC. 3110. DERIVATIVES TRANSACTION EXECUTION FACILI-
TIES AND EXEMPT BOARDS OF TRADE.

'(-a)" Sectiz).;ls 5a and 5d of the Commodity Exchange
Act (TU.S.C. 1 et éeq.) are repealed.

(b)(1) Prior to the final effective dates i]_a this title,

a person may petition the Commodity Futures Tradiﬁg

- Comimission to remain subject to the provisions of section

5d of the Commodity Exchange Act, as such provisions

existe_d prior to the efféctive date of this subtitle.

December 9, 2009 (3:48 a.m.)
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1 (2) The Commodity Futures Trading Commission

2 shall consider any petifion submitted under paragraph (1)

3 in a prompt manner and may allow a person to continue
4 -operating subject to the provisions of section 5d of the

5 Commodity Exchange Aef for up to 1 year after the effec-

6 tive date of this subtitle. |

7 SEC. 3111. DESIGNATED CONTRACT MARKETS.

8 (a) Seetioh_ 5(d).of the Commodity Exchange Act (7

9 U.S.C. 7(d)) is amended by striking paragraphs (1) and
10 (2) and inserting the following: |

11 “(1) IN GENERAL.—T& be designafed as, and
12 to maintain the designation of a board of trade as
13 a contract market, the board of trade shall comply
14 with the core prineipies specified in this subsection
15 and any requirement that the Commission may im-
16 pose by rule or regulation pursuant to section 8a(5).
17 Except where the Commission determines otherwise
18 by rule or regulation, the board of trade shall have
19 , reasoflable diseretion in establishing the manner in
20 which it complies with the core principles.
21 “(2) COMPLIANCE WITH RULES.—
22 “(A) The board of trade shall monitor and
23 enforce eomplianee with the rules of the con-
24 tract market, including aceess requirements, the
25 terms and conditions of any coritrécts to be

f:\VHLC\120909\120909.014.Xm| . (456670”0) : ' : .
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1 traded on the contract market and the contract

2 market’s abusive trade practice prohibitions.

3 “(B) The board of trade shall have the ca-

4 pacity to detect, investigate, and apply appro-

5 priate sanctions to, any person or entity that

6 violates the rules.

7 “(C) The rules shall provide the board of

8 trade with the ability and authority to obtain

9 any necessary informatioﬁ to perform any of
10 the functions described in this subsection, in-
11 cluding the capacity to carry out such inter-
12 national informatio.n-sharing agréements as the
| 13 Commission may require.”. |

14 (b) Section 5(d) of such-Act (7 UKR.C. 7(d)) is
15 amended by striking paragraphs (4) andl '(5) and inserting
16 the following: | |

17 “(4) PREVENTION OF MARKET DISRUPTION.—
18 The boafd of trade shall have the capacity and re-
19 sponsibility to prevent manipulation, price distprtion,
20 and di'sruptions. of the delivery or cash-settlement
21 pfocess through market surveillance, compliance,
22 and enforcement praétiees and procedures, ihcluding
23 Vmethods_ for conducting real-time monitoring of trad- .
24 ~ing and comprehensive and accurate trade recon-
25 structions.

FAVHLC\120900\120909.014.xml -
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“(5) POSITION LIMITATIONS OR ACCOUNT-

ABILITY . —

‘.‘(A) To reduce the potential threat of

~ market manipulation or congestion, especially

during trading in the delivery month, the board
of trade shall adopt for each of its contracts,
where necessary and appropriate, position limi-
tations or position accountability for specu-
lators.

- “(B) For any contract that is subject to a
position limitation established by the Commis-
sion pursuant to section 4a(a), the board of
trade shall set its position limitation at a level
no higher than the Commission-established limi-

tation.”.

(¢) Section 5(d) of such Act (7 U.S.C. 7(d)) is
amended by striking paragraph (7) and inserting the fol-

o “(T.)«:AVAILABILITY OF .GENERAL INFORMA-
- TION.—The board of trade shall make available to
market authorities, market participants, and the

public accurate information concerning—

“(A) the terms and conditions of the con-

tracts of the contract market; and

i)

(456670110) _ , ‘ -
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“(B) the rules, regulations and mecha-
nisms for exécuting tfansactions on or through
the facilities of the contract market, and the
rules and specifications deséribing the operation

of the board of trade’s electronic matching plat-

. form or other trade execution facility.”.
(d) Section 5(d) of such Act (7 U.S.C. 7(d)) is
amended by striking paragraph (9) and inserting the fol-

“(9) EXECUTION OF TRANSACTIONS.—

“(A) The board -of trade shall provide a
competitive, open, and efficient market and
mechanism for executing transactions that pro-
tects the pﬁce diseovery process of trading in
the board of trade’s centralized market.

“(B) The rules may authorize, for bona
fide business purposes—

“(i) transfer trades or office trades;
f‘(ii) an éxehange of—

“(I) futures in eonnection with a
cash ecommodity transaction;

__“(II) futures for cash commod-
ities; or |

“(III) futures for swaps; or

%,

(456670110) o : ‘ -
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1 “(iil) A futures commission merchant,

2 acting as principal or agent, to enter into

3 or confirm the execution of a contract for

4 the purchase or sale of a commodity for fu-

5 ture delivery if the contract is reported, re-

6 corded, or cleared in accordance with the

7 rulés of the contract market or a deriva-

8 tives clearing organization.”.

9 (e) Section 5(d)(17) of such Act (7 U.S.C. »7(d)(_17))
10 is amended by adding at the end the following: “The board
11 of trade shall keep any such records -relatin.g to swaps de-
12 fined in section 1a(35)(A)(v) open to inspection and exam-
13 ination by the Securities and Exchange Commission.”.

14 (f) Section 5(d) of such Act (7 U.S.C. 7(d)) is amend-
15 ed by adding at the end the following: |
16 “(19) FINANCIAL RESOURCES.—The board of
17 trade shall have adequate financial, operational, and
18 managerial resources to discharge the responsibil-
19 ities of ‘a contract market. For the financial re-
20 sources of a board of trade to be considered ade-
21 quate, their value shall exceed the total amount that
22 would enable the contract market to cover it"sj oper-
23 ating costs for a period of 1 year, calculated on a
24 rolling basis.
=
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“(20) SYSTEM SAFEGUARDS.—The board of

trade shall—

“(A) establish and maintain a program of
risk analysis and oversight to identify and mini-
mize sources of operational risk through the de-
velopment of appropriate controls and proce-
dures, and> the development of automated sys-
tems, that are reliable, secure, and give ade-
-quate scalable capacity; |

“(B) establish and maintain emergency
procedures, backup facilities, and a plan for dis-
aster recovery that allow for the timely recovery
and resumption of operations and the fulfill-
ment of the board of trade’s respbnsibilities and
obligations; and |

“(C) periodically éonduct tests to verify
that back-up resources are sufficient to ensure
continued order processing and trade matehing;
price reporting, market surveillance, and main;
tenance of a comprehensive émd accurate audit
rail. |

“(21) DIVERSITY OF BOARDS OF DIRECTORS.—

The board: of trade, if a publidy traded company,

“shall endeavor to recruit individuals to serve on the

(456670110) : ) , : -
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1 bodies (as determined by the Commission) of the
2 board of trade from among, and to have the com-
3 position of the bodies reflect, a broad and culturally
4 diverse pool of qualified candidates.
5 - “Y(22) DISCIPLINARY PROCEDURES.—The board
6 of trade shall establish and enforce disciplihary pro-
7 cedures that authorize the board of trade to dis-
8 cipline, suspend, of expel members or market par-
9 ticipants that violate the rules of the board of trade,
10 or similar methods for performing the same func-
11 tions, including delegétion of the functions to third
12 | parties.”.
13 (g) Section 5 of such Act (7 U.S.C. 7) is amended
14 by striking subsection (b). |
15 SEC. 3112. MARGIN.
16 (a) Section 8a(7)(C) of the Commodity Exchange Act
17 (7 U.S.C. 12a(7)(C)) is amended by striking “, excepting
18 the setting of levels of margin’. ) |
19 (b) Section 8a(7) of such Act (7 U.S.C. 12a(7)) is
20 aménded by redesignating subparagraphs (D) through (I7")
21 as subpafagraphs (E) through (G), respectively, and in-
22 serting after'subparagraph (C) 'the following:
23 “(D) margin requirements, prdvided that
24 such rules, régula_tions, or orders shall%
FAVHLC\120909\120909.014.xml  (456670110) , — S
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““(i) be limited to protecting the finan-

cial integrity of the derivatives clearing or-
ganization;

"‘(ii) be designed for risk management
purposes in order to protect the financial
integ'rityvof tfansactions; and

“(in) not set specific margin

amounts.”’.

SEC. 3113. POSITION LIMITS.

(a) Section 4a(a) of the Commodity Exchange Act (7

11 U.S.C. 6a(a)) is amended by—

12 (1) inserting “(1)” after “(a)”’;

13 (2) striking ““on electronic trading facilities Wlth
14 respect to a significant price discovery contract” in
15 the first sentence ahd inserting ‘“‘swaps thét perform
16 of affect a significant price discovery function with
17 respect td registered entities’’;

18 (3) inserting , including any group or class of
19.: traders,” in the second sentence after “held by any
.20 | person’’; _ /

21 (4) striking’ “on an electr(;nic trading’ facility
22 Wzvith _fespect to a significant price discovery con-
23 ‘tract,” in the second sentence and inserting “swaps
24 that perform or affect a significant price dis;cover'y
25 function Wii;h respect to registered entities,”’; and .
f:\VHLC\120909\120909.01‘-1.Xm| (45.6670|10) . - : e

December 9, 2009 (9:48 a.m.)

BEEE IE



FAP11\FRAAMDS\PETEMN_01.XML

f—

O 0 NN N B W

NI O N N R N T N T e T o S e S e e Y SO
LM E WO N —~ © VWV ® 9 & L A LW N ~ O

108
(5) inserting at the end the following:

“(2)(A) In accordance with the standards set
forth in paragraph (1) of this subsection and con-
sistent with the good faith elxeeptionl citéd in sub-
section (b)(2), with respect to physieai commodiﬁes
other than excluded commodities as defined by the
Commission, the Commission shall by rule, regula-
tion, or order establish limits on the amount of posi-

tions, as appropriate, other than bona fide hedge po-

sitions, that may be held by any person with respect

to contracts of sale for future delivery or with re-
spect to options on the contracts or commodities

traded on or subject to the rules of a designated

~ contract market.

“(B)-(i) For exempt commodities, the limits
shall be established within 180 days after the date
of the enactment of this paragraph.

“(i1) For agricultural commodities, the limits
shall be establishéd within .'270' days after the date
of th.e_ eriaetrhenf of this paragraph. |

| “(C) In'establishing the limits, the Commission
shall strive to ensuré that trading on foreign boards

of trade in the same commodity will be subject to

~comparable limits and that any limits to be imposed

by the Commission will not cause price discovery in

Pk
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1 the eoinmodity to shift to trading on the foreign
2 boards of trade.
3 “(3) In establishing the limits required in para-
4 graph (2), the Commission, as appropriate, shall set
5 limits— |
6 “(A) on the number of positions that may
7 be held by any person for the spot month, each
8 other month, and the aggregate-numbér of posi-
9 tions that may be held by any person for all
10 - months; and
11 | “(B) to the maximum extent practicable,
12 in its disereﬁon—— |
13 “(1) to diminish, eliminate, or prevent
14 excessive speculation as described under
15 this section;
16 “(i1) to deter and prevent market ma-
17 nipulation, squeezes, and corners;
18 -“(iii) to ensure sufficient markét li-
19 quidity for-. bona fide hedgers; and
20 “(iv) to ensure that the pfiee dis-
21 covery function of the underlying market is
22 not disrupted. -
23 “(4)(A) Not later than 150 days after the es-
24 tablishmenf of position limits pursuant to paragraph
. 25 (2), and biannually thereafter, the Commission shall
fAVHLC\120909\120909.014.xml (456670'1 0) . -~
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1 hold 2 public hearings, 1 for agriculture commodities
2 and 1 for energy commodities as such terms are de-
3 fined by the Commission, in order to receive -rec-
4 ommendations regarding the position limits to be es-
5 tablished in paragraph (2).

6 | “(B) Each public hearing held pursuant to sub-
T paragraph (A) shall, at a minimum providing there
8 is sufficient interest, receive recommendations
9 from—

10 “(1) 7 predominantly commercial short
11 hedgers of the actual physical commodity for
12 future delivery; ' |
13 “(m) 7 predominantly commercial long
14 ‘hedgers of the actual physical corhmodity for
15 future delivery;

16 “(i1) 4 non-commercial participants  in
17 markets for commodities for future delivery;
18 and |

19 “(iv)  each -designated cont.ract - market

20 upon. Whiéh a contract. in the commodity for fu-
21 ture delivery is traded.

22 “(C) Within 60 days after each public hearing
23 held pursuant to subparagraph (A), the Commission
24 shall publish in the Federal. Register its response to

fAVHLC\120909\1 'é0909.01 4.xml (4566701 05 . | . -
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the recomméndations'regardjng position limits heard

at the hearing.

“(5) SIGNIFICANT PRICE DISCOVERY FUNC-

TION.—In making a determination whether a swap
performs or affects a significant price discovery
function with respect to regulated markets, the Com-

mission shall consider, as appropriate:

“(A) PRICE LINKAGE.—The extent to
which the sWap uses or otherwise reﬁes on a
daily or final settlement price, or other major
price parameter, of another-contra(-zt' traded on
a regulated market based upon the same under-
lying commodity, to value a position, transfér or
convert a position, finanecially settle a position,
or close out a position;

“(B) ARBITRAGE.—The extent to which
the price for the swap is sufficiently related to
the price of another contract traded. on a regu-
lated market based upon the s_dme underlying

éommodity so as to permit market participants

to effectively arbitrage between the markets by

simultaneously maintaining positions or exe-

- cuting trades in the swaps on a frequent and

recurring basis;

(456670110) . -
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“(C) MATERIAL PRICE REFERENCE.—The
extent to which, on a frequent and recurring
basis, bids, offers, or transactions in a contract
traded on a regulated market are directly based
on, or are determined by referencing, the price
generated by the swap;

“(D) MATERIAL LIQUIDITY.—The extent
to which the volume of swaps being traded in
the commodity is sufficient to have a material
effect on another contract traded on a regulated
merket; and |

“(E) OTHER MATERIAL FACTORS.—Such
other material factors as the Commission speci-
fies by rule or regula’eion as relevant to deter-
miﬁe'whether a swap .serves a significant price
discovery function with respect to a regulated

market.

- “(6) KECONOMICALLY EQUIVALENT  CON-

TRACTS.—

“(A) N otwithstanding any. other provision
of this section, the Commission shall establish
limits on the amount of positions, including ag-

gregate position limits, as appropriate, other

 than bona fide hedge positions, that may be

%,
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1 are economically equivalent to contracts of sale

2 for future delivery or to options on the con-

3 “tracts or commodities traded on or subject to
4 the rules of a designated contract market sub-

5 ject to paragraph (2).

6 “(B) In establishing limits pursuant to

7 “subparagraph (A), the Commission shall—

8 “(1) .develop the limits concurfeﬁtly
9 with limits established under paragraph
10 (2), and the limits shalll have similar re-
11 quirements as- under paragraph (3)(B);
12 and |
13 “(i1) establish- the limits simulta-
14 neously with limits established under para-
15 araph (2). |
16 f(7) AGGREGATE POSITION LIMITS.—The Com-
17 nﬁssion shall, by rule or regulation, establish limits
13 (including 'relate.d hedge exémption-, provisions) on
19 the aggregate number or amount of positions in con-
20 tracts .baéed upon the séme ~underlying commodity
21 (as defined by the CommisSion) that may bé held by
22 any person, including any grbup dr class of traders,
23 for each month aerosé—— - _

24 “(A) contracts listed by designated coh—
25 tract markets; | )
_ S
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1 “(B) with respect to an agreement con-
2 tract, or transaction that settles against any
3 price (including the daily or final settlement
4 price) of 1 or more contracts listed for trading
] on a fegistered entity, contracts traded on a
.6 | foreign board of trade that provides members or
7 : other participants 'lbcated in the United States
8 with direct access to its eleétronie trading and
9 order_matching system; and
10 “(C) swap contracts that perform or affecf
11 a significant price diseovery function with re-
12 spect to regulated entities.
13 “(8) ExEMPTIONS.—The Commission, by rule,
14 regulation, or order, may exempt, conditionally or
15 unconditionally, any person or class of persons,. any
16 swap .or class of swaps, any contract of sale of a
17 commodity for future deiivery or class of such con-
18 - traets, any option or class of options, or any trans-
19 -actlon’ or -class bf transactions from any requirement
20 it may establish ﬁnder this section with respect to
21 position limits.”.
22 (b) Section 4a(b) of such Act (7 U.S.C. 6a(b)) is
23 amended— _ |
24 (1)-in paragraph (1), by striking “or derivatives
25 trahsaetion' execution facility or facilities or el;c—

F£\VHLC\120909\120909.014.xmi 7 (456670110) ) .
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1 tronic trading facility’”’ and inserting ‘‘or swap exe-
2 cution facility or facilities”’; and
3 (2) in pardgraph (2), by striking “‘or derivatives |
4 transaction execution facility or facilities or elec-
5 tronic trading facility” and inserting “or swap. exe-
6 cution facility’ .
7 ~ (e) Section 4a(c) of such Act is amended—
8 (1) by inserting “(1)” after _“(c.)”; and
9 (2) by adding after and below the end the fol-
10 lowing: | |
11 “(2) For the purposes of implementation of
12 subsection (a)(2) for contracts of sale for future de-
13 livery or options on the contracts or commodities,
14 the Commission shall define what constitutes a bona
15 fide hedging transaction or position as a transaction
16 or position that— |
17 “(A)(i) represents a .substitute for trans-
18 actions made or to be made or positions taken
19 or to be taken at a later time in a physiéal mar-
20 keting channel;
21 “(i1) 18 economically appfopriate.t'lo the re-
22 duction of risks in the conduct and manage-
- 23 ment of a commercial enterprise; and
| 24 “(iii) arises from the potential change in
25 the value of—
) fAVHLCM 20909\1 20909.014.xml. . .(456670110) . ) -
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1 “(I) assets that a person owns, pro-
2 duces, manufactures, processes, or mer-
3 chandises or anticipates owning, producing,
4 manufacturing, proéessing, ‘or merchan-
5 dising;
6 “(II) liabilities that a person owns or
7 anticipates incurring; or
8 “(IIT) services that a person provides,
9 purchases, or anticipates providing or pur-
10 chasing; or
| 11 “(B) reduces risks attendant to a position
12 resulting from a swap that— |
13 (1) was executed opposite a
14 counterparty for which the transaction
15 would qualify as a bona fide hedging trans-
16 action pursuant to subparagraph (A); or
17 “(i1) meets the requirements of sub-
18 paragraph (A).”.
19 (d) This section shall become effective on the da,te

20 of its enactment.
21 SEC. 3114. ENHANCED AUTHORITY OVER REGISTERED EN-

22 TIT[ES.

23 (a) Section 5¢(a) of the Commodity Exchange Act (7

24 U.S.C. Ta-2(a)) is amended—

fAVHLC\120909\120809.014.xml (456670110) s
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(1) in paragraph (1); by striking “5a(d) and
5b(e)(2)” and inserting “5b(c)(2) and 5h(e)”_; and
(2) in paragraph (2), by striking ‘_‘shall not”
and inserting ‘“may’’. |

(b) Section 5¢(b) of such Act (7 U.S.C. 7a-2(b)) is

amended in each of paragraphs (1), (2), and (3) by insert-
“or swap execution facility” after “contract market”

each place it appears.

(e) Section 5¢(c)(1) of such Act (7 U.S.C. 7a-2(c)(1))

10 is amended—

11 (1) by inserting “(A)” after “IN GENERAL "
12 and '
13 (2) by adding at the end the following:
14 “(B) The new rule or rule amendment shall be-
15 come effective, pursuant to the registered entity’s
16 certification and notice of such certification to its
17 members (in a manner to be determined by the
18 Commissioﬁ), 10 business days after the COmmis-
19 sion’s receipt of the certification (or such shorter pe-
20 riod determined by the _Commission by rule or regu-
21'. latioﬁ) unless the Commission notifiés the registered
22 entity within such time that it is staying the certifi-
23 cation: because there exist novel or complex issues
24 that require additional- time to analyze, an inad-
25 equate explanation by the submitting registered eni;i-
f:\VHLC\12§909\120909.o14.xm’| (456670110) _ - | , -
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1 ty, or a potential inconsistency with this Aet (includ-

2 ing regulations under this Act).

3 “(C)(1) A notification by the Commission pursu-

4 ant to subparagraph (B) shall stay the certification

5 of the new contract or instrument or clearing of £he

6 new contract or instrument, new rule or new amend-

7 ment for up to an additional 90 days from the daté

8 of the notification.

9 “(1) The Commission shall provide at least a
10 30-day public comment period, within the 90-day pe-
11 | riod in which the Stay is in effect described in clause
12 (1), whenever it reviews a rule or rule amendment
13 pursuant to a notification by the Commission under'
14 this paragraph.”. .

15 (d) Section 5e(d) of such Act (7 US.C. Ta-2(d)) is

16 repealed.

17 SEC. 3115. FOREIGN BOARDS OF TRADE.

18 (a) IN GENERAL.—Section 4 of the Commodity Ex-

19 change Act (7 U.S.C. 6) is amerided by adding at the end
20 the following: | .

21 “(e) FOREIGN BQARDS OF TRADE.— :

22 “(1) IN GENERAL.—The Commission may. not

23 permit a foreign board of trade to previde to the

24 members of the foreign board of trade or othier par-
25 ticipants located in the United States direct access

£AVHLC\120909\120909.014 .xml” .. (456670110} R A -
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1 to the electronie trading and ordéy—matching system
2 of the foreign board of trade with respect to an
3 agreement, contract, or transaction that settles
4 against any price (including the daily or final settle-
5 ment price) of 1 or more contracts listed for trading
6 on a registered entity, unless the Commission deter-
7 ~ mines that— | _

8 “(A) the foreign board of ﬁrade makes pub- |
9 lic' daily trading information regarding the.
10 agreement, contract, or transaction that is com-
11 parable to the daily trading information pub-
12 lished by the registered entity for the 1 or more
13 contracts against which the. agreement, con-
14 tract, or transaction traded on the foreign
15 board of trade settles;--and

16 “(B) the foreign board of trade (or the for-
17 eign futures authorify- that oversees the foreign
18 board of trade)— |
19 “() adopté position limits (including
20 related hedge exemption provisions) for the
21 agreement, .contract;, or transaction that
22 are comparable, taking into consideration
23 the relative sizes Qf the respective markets,
24 "to the position limits (including related
25 hedge exemption provisions) adopfed by

fAVHLC\120909\120909.014.xmi (456670|.10_) | ) . . ' -
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1 the registered entity for the 1 or more con-
2 tracts against which the agreement, con-
3 tract, or transaction traded on the foreign
4 board of trade settles;
-5 -“(ii) has the authority to require or
6 direct market participants to limit, reduce,
7 or liquidate any position the foreign board
8 of tfade (or the foreign futures authority
9 that oversees the fofeign board of trade)
10 determines to be necessary to prevent or
11 reduce the threat of price manipulation,
12 excessive speculation as described in see-
13 fion 4a, price distortion, or disruption of
14 delivery or the cash settlement process;
15 “(ii) agrees to promptly notify the
16 Commission, with regard to the agreement,
17 contract, or transaction that settles against
18 any .price (including the daily or final set-
' 1‘9 ‘tlement price) of 1 or more contracts listed
20 for frading on a registered entity, of any
21 change regarding— |
22 : “(I) the information that the for-
23 eign board of trade will make publicly
.24 - available;
FAVHLC\120900\120900.014xml  * (456670110) -
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1 “(IT) the position limits that the
2 foreign board of trade or foreign fu-
3 tures authority will édopt and enforce;
4 “(11I) the position redﬁctions re-
5 quired to prevent manipulation, exces-
6 sive speculation as described in sec-
7 tion 4a, price distortion, or disruption
8 of delivery or the cash settlement
9 process; and
10 “(IV) any other area of interest
11 expressed by the Commission to the
12 foreign board of trade or foreign fu-
13 tures authority;
14 “(iv) provides information to the
15 Commission regarding lafge trader posi-
16 tions in the agreement, contract, or trans-
17 aetion that is comparable to the large trad-
18 er position information collected by the
19 Commission for the 1 or more contracts
20 against which the agreement, contract,. 0,1;
21 transaction traded on the foreign board of
22 " trade settles; and
23 “(v) provides the Commission with in-
24 formation necessary to pub'lish. reports on
25 éggregat_e trader positions for the agree-
 £AVHLC\120909\120909.014.xml (456670110) | _ -
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1 ment, contract, or transaction traded on
2 the foreign board of trade that are com-
3 parable to the reports on aggregate trader
4 positions for the 1 or more contracts
5 against which the agreement, contract, or
6 transaction traded on the foreigh board of
7 trade settles.
8 “(2) EXISTING FOREIGN BOARDS OF TRADE.—
9 Paragraph (1) shall not be éffective with respect to
10 any foreign board of trade to which the Commission
11 has granted direct access pefmission before the date
12 of the enactment of this subsection until the date
13 that is 180 days after such date of enactment.
14 “(3) PERSONS LOCATED IN THE UNITED
15  STATES.—.
16 (b) LIABILITY OF REGISTERED PERSONS TRADING
17 ON A F'OREIGN BOARD OF TRADE.—
18 (1) Section 4(a) of such Act (7. U.S.C. 6(a)) is
19 amended by inserting ‘“‘or by subsection (f)” after
20 “Unless. exempted by the Commission pursuant to
21 subsection (c)”’; and
22 (2) Section 4 of such Act (7 U.S.C 6) is further
23 amended by adding at the end the fdllowing:_ |
24 “N)(1) A berson registered with the Commission, or

25 exempt from registration by the Commission, 'u.'nder this

AVHLC\120909\120909.014.xm! (456670110) -
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Act may not be found to have violated subsection (a) with
respect to a transaction in‘, or in connection with, a con-
tract of sale of a commodity for future delivery if the per-
son—

“(A) has reason to believe that the transaction
and the contract is made on or subjecf to the rules
of a foreign board of trade that is—

“(1) legally organized under the laws of a
foreign country;
“(ii) authorized to act as a board of trade
by a foreign futures authority; and
© “(iii) subject to regulation by the foreign
- futures authority; aﬁd

“(B) has not been determined by the Commis-
sion to be operating in violation of subsection (a).
“(2) Nothing in this subsectioﬁ shall be construed as

implying or creating any presumption that a board of
trade, exchange, or market is located outside the United
Staj_:es, or: -_its térritofies or possessions, for purpos.es of
subsection'(a).”. .

(c) CONTRACT ENFORCEMENT FOR FOREIGN FU-
TURES CONTRACTS.— Section 22(a) of such Act (7 US.C.
25(a)) is amended by adding at the end the fdllowing:

“(5) CONTRACT ENFORCEMENT FOR FOREIGN

"FUTURES CONTRACTS.—A contract of sale of a com-

fAVHLC\120909120909.014.xml (456670110) : . - -
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1 modity for future delivery traded or executed on or
2 through the f’acilities- of a board of trade, exchange,
3 or market located outside the United Sfates for pur-
4 poses -of section 4(a) shall not be void, voidable, or
5 unenforceable, and a party to such a contract shall
6 not be entitled to rescind or recover any payment
7 made with respect to the contract, based on the fail-
8 ure of the foreign board of trade toi comply with any
9 provision of this Act.”.
10 SEC. 3116. LEGAL CERTAINTY FOR SWAPS.
11 Section 22(a)(4) of the Commodity Exchange Act (7
12 U.S.C: 25(a)(4)) is amended to read as follows:
13 “(4) CONTRACT ENFORCEMENT BETWEEN ELI-
14 GIBLE COUNTERPARTIES.— 7
15 “(A) A hybrid instrument sold to any in-
16 vestor shall not be void, voidable, or unenforece-
17 able, and a party to such a hybrid instrument
18 shall not be entitled to rescind, or recover any
— 19 payment made with respect to, such a hybrid
20 inétniment under this section or any other pro-
21 vision of Iederal or State law, based solely on
22 the failure of the hybrid instrument’ to compl_y
23 with the terms or conditions of section 2(f) or '
24 regulations of the Commission; and

- F\P1IWFR\AMDS\PETEMN_01. XML
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1 “(B) .An agreement,. contract, or trans-
2 aetion_' between eligible contract participants or
3 persons reasonably believed to be eligible con-
4 tract participants shall not be void, voidable, or
5 uhenforeeable, and a party thereto shall not be
6 entitled to rescind, or reeovér any payment
7 made with respect to, such an agreement, con-
8 | tract, or transaction under this section or any
9 other provision of Federal or State law, based
10 solely on the failure of the agreement, Veontraet,
11 or transaction to meet the definition of a swap
12 set forth in section la, be traded in the manner
13 set forth in section 2(k)(1), or bé cleared pursu-
14 ant to 2(j)(1) or regulations of the Commission

| 15 pursuant thereto.”.

16 SEC. 3117. FDICIA AMENDMENTS.

17 Sections 408 and 4(59 of the Federal Deposit Insur-
18 ance Corporation Improvement Act of 1991 (12 U.S.C.
19 4421 and 4422) are repealed.

20° SEC. 3118. ENFORCEMENT AUTHORITY.

21 (a) The Commodity Exchange Act (7 US.C. 1 et

22 seq.) is amended by inserting after section 4b the fol-

23 lowing:

f:\VHLC\1 20909\1 20909.014.xml (45667011 6) - -
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“SEC. 4b-1. ENFORCEMENT AUTHORITY.

“(a) CFTC.—Lixcept as provided- in subsection (b),
the Commission shall have exclusive authority to enforce
the proviéions of subtitle A. of the Derivative Markets
Transparency and Accountability Act of 2009 with respect
to any person.

“(b) PRUDENTIAL REGULATORS.—The Prudential
Regulators shall have exclusive authority to enforce the
provisions of section 4s(d) and other prudential require-
ments of this Act with respect to bahks, and branches or
agencies of foreign banks that are swap dealers or major
swap participants. |

: “_(c) REFERRAL.—(1) If the Prudential Regulator for
a swap dealer or major swap participant has cause to be-
lieve that the swap dealer or major swap participant may
have engaged in conduct that constitutes a violation of the
nonprudential requirements of section 4s or rules adopted

by the Commission thereunder, that Prudential Regulator

may recommend in writing to the Commission that the

Commission initiate an enforéer_nen.t proceeding as author-
ized under this Act. The recommendation shall be accom-
panied by a written explanation of the concerns: giving rise
to the réeomméndation. |

“(2) If the C(_)mmission has cause to bel.ieve that a

swap dealer or major swap participant that has a Pruden-

tial Regulator- may have engaged in conduct that con-

FAVHLC\1 20909\120909.014.xrml (456670I1 O) .
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1 stitutes a violation of the prudential requirements of see-
2 tion 4s or rules adopted thereunder, the Commission may
3 recommend in writing to the Prudential Regulator that
4 the Prudential Regulator initiafe an enforcement pro-
5 ceeding as authorized under this {&ct. The recommenda-
6 tion shall be accompanied by a written explanation of the
7 concerns given rise to the recommendation.”.
8 | (b)(1) Section 4e(a) of such Act (7 U.S.C. 6¢(a)) is
9 amended by adding at the end the following:
10 “(3) DISRUPTIVE PRACTICES.—It shall be un-
11 lawful‘ for any person to engage in any trading_ or
12 practice on or subject to the rules of a registered en-
13 tity that—
14 “(A) violates bids and offers (intentionally
15 bidding at a price higher than the lowest offer,
16 or offering at a price lower than the highest
17 bid);
18 “(B) is, is of the character of, or is com-
19 monly known to the trade as ‘marking the
.20 : clqse’ (bidding or offering during br near the
21 market’s closing period with the intent to influ-
22 ence the settlement prjce);
23 “(C) is, ié of the. character of, or is com;
24 moniy known to the trade as ‘spoofing’ (bidding
FAVHLC\120909\120909.014.xmi  (456670110) -
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or offering with the intent to cancel the bid or

offer before execution); or

“(D) constitutes uneeoﬁomie trading (trad-
ing that has no legitimate economic purpose but
for the effect on price).

“(4) The Commission may make and promul-
gate such rules and regulations as, in the judgment
of the Commission, are reasonably necessary to pro-
hibit any other trading practice that is disruptive of
fair and équii;able trading.”’. |
(2) The amendment made by paragraph (1) shall be-
come effective upon enactment.

SEC. 3119. ENFORCEMENT.

(a) Section 4b(a)(2) of the Commodity_EXehange Act
(7 U.S.C. 6b(a)(2)) 1s amended by striking “or other
agreement, contract, or transaction subject to paragraphs
(1) and (2) of section 5a(g),” and inserting “or swap,”.

(b) Section 4b(b) of such Act (7 U.S.C. 6b(b)) is
amended by striking ‘“‘or other- agfeement, contract or

transaction subject to paragraphs (1) and (2) of section

- 5a(g),” and inserting “or swap,”’.

(e) Section 4c(a) of such Act (7 U.S.C. 6e(a)) is
amended by inserting “‘or swap” before “if the transaction

1s used or may be used’’.

" FWHLC\20909\120909.014 xml (456670110) : o S
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(d) Section 9(a)(2) of such Act (7 U.S.C. 13(3)(2))
1s amended by inserting “or of any swap,” before “or to
corner’’. |
(e) Section 9(a)(4) of such Act (7 U.S.C. 13(a)(4))
is amended by inserting “‘swap repository,” before “or fu-
fures association”. | ..
(f) Section 9'(e)(1_k) of such Act (7 U.S.C. 13(e)(1))
ié amended by inserting “swéxp repository,” before “or reg-

istered futures association’’ and by inserting “, or swaps,”

‘before “on the basis”’.

(g) Section 8(b) of the Federal Deposit Insurance Aét
(12 U.S.C. 1818(b)) is a_mended by_ redesigniating para-
graphs (6) through (10) as paragraphs (7) through (11),
respecti-vely,l and inserting after paragraph (5) the fol-
lowing:

“(6) This section shall apply to any swap:deal-
er, major swap participant, security-based swap
dealer, major security-based swép participant, de-
rivatives clearing organization, swap repository, se- |
curity-based swap repository, or swap execution fa-
cility, whether or not it is an insured depositdry in-
stitution, for which -the Board, the Corporation,_ or
‘the Office of the Comptroller of the Currency is the

appropriate Federal _ban'king agency or Prudential

f:\V_HLC\1 20909\120909.014.xml {456670110) _ T
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1 Regulator for purposes of the Derivative Markets
2 Transparency and Accountability Act of 2009.”.

3 SEC. 3120. RETAIL COM]VIODiTY TRANSACTIONS.

4 (a) Section 2(c) of the Commodity Exchange Act (7

5 U.S.C. 2(c)) is amended— |

6 (1) in paragraph (1), by striking “(other than

7 section 5a (to the extent pfovided in section da(g)),

8  5b, 5d, or 12(e)(2)(B))” and inserting “(other than

9 section 5b or 12(e)(2)(B))”; and

10 (2) in paragraph (2), by inserting after sub-
11 paragraph (C) the following: |

12 | “(D) RETAIL CCMMODITY | TRANS-
13 ACTIONS.—

14 “(1) This subparagraph shall apply to,
15 aﬁd the Commission shall have jurisdiction
16 over, any agreement, contract, or tran-s~ |
17 action in any commeodity that is—

18 “(T) entered into with, or offered
19 to (even if not entered into \;vith), a
20 person that is not an eligible contract
21, participant or eligible commercial en-
22 tity; and

23 “(ﬁ) entered into, or offere.zd
24 (even if not entered into), on Va lever-
25 o aged or margiﬁed basis, or finahc{zd

f:\VHLC\1209_09\120909.014.x.ml (456670110) - -
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by the offeror, the counterparty, or a

person acting in concert with the of-

feror or counterparty on a similar

basis.

“(i1) Clause (i) shall not apply to—
“(I) an agreement, contract, or

transaction described in paragraph (1)

or sﬁbparagraphs (A), (B), or (C), in-

cluding any agreement, contract, or

transaction specifically excluded from
subparagraph (A), (B), or (C);
“(II) any security;
“(IIT) a contract of sale that—
‘“(aa) results in actual deliv-
ery within 28 days or such other
- longer period as the Commission
may determine by rule or regula-
tion based upon the typical com-
merc'ial_practicé in cash or spot
Iﬁarkets for the commodity -in-
_ Volved; or
: ““(bb) creates an 'enforéeablé
~ obligation to deliver between a -
seller and a buyer that have the

~ ability to deliver and accept deliv-
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ery, respectively, in econnection

with their line of business.

“(IV) an agreement, contract, or
transaction that is listed on a national
securities exchange registered under
section 6(a) of the Securities Ex-

- change Act of 1934 (15 U.S.C.
~ 18f(a)); or

“(V) an identified banking prod-

uct, as defined in section 402(b) of -

the Legal Certainty for Bank Prod-

ucts Act of 2000 (7 U.S.C. 27(b)).

“(iii) Sections 4(a), 4(b) and 4b shall
apply to any agreement, contract or trans-
action described in clause (i), that is not
excluded from clause (1) by clause (ii), as
if the agreement, contract, or transaction
were a contract of sale of a commodity for

future delivery.

“(iv) This subparagraph shall not be

construed to limit any jurisdiction that the
- Commission may otherwise have under any
other provision of this Act over an agree-

ment, contract, or transaction . that is a

{456670110) -
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cdntract of sale of a commodity for future
delivery;

“(v) This subparagraph shall not be
construed to limit any jurisdiétion thﬁt the
Commission or the Securities ahd Ex-
change Commission may otherwise have
under any other provisions of this Act with
respect to security futures products and
persons effecting transactidns in security
futures products; |

“(vi) For the purposes of this sub-

‘paragraph, an agricultural producer, pack-

er, or handler shall be considered an eligi-

ble commercial entity for any agreement,
contract, or transaction for a commodity in

connection with its line of business.”.

(b) The amendments made by subsection (a) shall be-
come effective on the date of the enactment of this section.
SEC. 3121 LARGE SWAP TRADER REPORTING.

| The Commodity Exchange Act (7 U.S.C. 1 et seq.)
is amended by inserting after section 4s (as added by s'ec—..

tion 3107 of this Aet) the following:

fAVHLC\120909\120909.01 4.xml (456670110) -
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“SEC. 4t. LARGE SWAP TRADER REPORTING.

“(a) It shall be unlawful for any person to enter into
any swap that performs or affects a significant price. dis-
covery function with respect to registered entities if—

“(1) the person djréctly or indirectly enters into
such swaps during any 1 day in an amount equal to
or in excess of such amount as shall be fixed from
time to time by the Comrh_ission; -and

| “(2) such person directly or indirectly has or
obtains a position in such swaps equal to or in ex-
cess of such amount as shall be fixed from time to
time b3; the Commission,
unless the person files or causes to be filed with the prop-
erly designated officer of the Commission such reports re-
garding any transactions or positions described in para-
graphs (1) and (2) as the Commission may by rule or reg-
ulation require and unless, in accordance With_ the rules
and regulatidns of the Commission, the person keeps
books and rec_ords_ of all such swaps and any transactidn_s
and. posiﬁons in any related éommod_ity-traded on or sub-
ject to the rules of any board of trade, and of cash or
spot transactions in, inventories of, and purchase and sél_e
commitments of, such a commodity.
: “(b) The books and records shall show cdmplete de-
tails concerning all transactions and positioné as the Com-

mission may by rule or regulation preséribe.

" fAVHLC\120909\120909.014.xml (456670110) ) -
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“(e) The bobks and records shall be open at all times
to inspection and examination by any representative of the
COmnﬁssion. _

“(d) Fof the purpose of this subsection, the swaps,
futures and cash or spot transactions énd positions of any
person shall include the transactions and positions of any
persons directly or indirectly controlled by the person.

“(e) In making a determination whether a swap per-
forms or affects a significant price discovery function with
respeeﬁ to regulated markets, the Commi_ssion shall con-
sider the factors set forth in section 4a(a)(3).”. |
SEC. 3122. SEGREGATION OF ASSETS HELD AS COLLAT-

‘ERAL IN SWAP TRANSACTIONS.

The Commodity Exchange Act (7 U.S.C. 1 et seq.) -
1s further amended by inserting after section 4t the fol-
lowing: '

“SEC. 4u. SEGREGATION OF ASSETS HELD AS .COLLATERAL
IN OVER-THE-COUNTER SWAP  TRANS-
AéT_ION-S. |

“(a) SEGREGATION.—At the request of a sWap
eounterparty who provides funds or other prope'rty to a
swap dealer initial margin or collateral to seeu_‘fe the obli-
gationé of the éoun_terparty. under a swap between the
counterparty and the swap dealer that is not submitted

for clearing to a derivatives clearing organization, the

fAVHLC\120909\120909.014.xmti (456670110) : -
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swap dealer shall segregate the funds or other property

for the benefit of the counterparty, and maintain the ini-

tial margin or collateral in an account which is carried

by an independent third-party custodian and designated
as a ségregated account for the counterparty, in accord-
ance with such rules and regulations as the Commission
or Prudential Regulator may preseribe. If a swap

counterparty 1s a swap dealer or major swap participant

‘who owns more than 20 percent of, or has more than 50

percent representation on the board of directors of a cus-
todian, the custodian shall not be considered independent
frbm the swap counterparties for purposes of the pre-
ceding sentence. This subsection shall not be interpreted
to preclude commercial arrangements regarding the in-
vestment of the segregated funds or other_ property and

the related allocation of gains and losses resulting from

-any such investment.

“(b) FURTHER AUDIT REPORTING.—If a swap dealer

does not segregate funds pursuant to the request of a

swap counterparty in accordance with subsection (a), the -

swap dealer shall report to its counterparty on a quarterly
basis that its procedures relating to margin and collateral
requiremerits are in compliance with the agreement of the

counterparties.”’.

FAVHLC\120909\120909.014 xml {456670110) _ e
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SEC. 3123. OTHER AUTHORITY.

Unless otherwise provided by its terms, this subtitle
does not divest any appropriate Federal banking agency,
the Commission, the Securities and Exchange Commis-
sion, or other Federal or State agency, of any authority

derived from any other applicable law.

' SEC. 3124. ANTITRUST.

Nothing in the amendments .made by this subtitle
shall be eonstrued to modify, impair, or supersede the op-
eration of any of the antitrust laws.jFor purposes of this
subtitle, the term “antitrust laws” has the same meaning
given the term-in subsection (a)lof fhe first section Qf the
Clayton Act, excé_pt that the term includes section 5 of
the Federal Trade Commission Act to the extent that such
section 5 applies to unfair methods of competition.

SEC. $125. REVIEW OF PRIGR ACTIONS. _

Notwithstanding any other provision of the Com-

modity  Exchange Act, the Commodity Futures Trading .

Commission shall review, as appropriate, all regulations,

rules, exemptions, exclusions, guidance, no action letters,

orders, other actions taken by or on behalf of the Commis-
sion, and any action taken pursuant to the Commodity |
Exchange Acf by an éXchénge, self.—'reg'ulatory organiza-
tion, or any other r’egister_.ed -ehtity, that ére currently in
effect, to ensure that such prior actionsrafe in compliance

' &
with the provisions of this title.

" FAVHLC\120909\120909.014.xm! (456670110) _ -
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SEC. 3126. EXPEDITED PROCESS.

The Commodity Futures Trading Commissioh may
use emergency and expedited procedures (including any
administrative or other procedure as appropriate) to carry
out this title if, in its discfetion,.it deems it necessary to
do so.

SEC. 3127. EFFECTIVE DATE.

(a) Unless otherwise provided, the provisions of this

" subtitle shall become effective the later of 270 days after

the date of the eﬁactment of this subtitle or, to the extent
a provision of this subtitle requires rulemaking, no less
than 60 days after publication of a final rule or regulation
implementing such provision of this subtitle.

(b) Subsection (a) shall not preclude the Commodity
Futures Trading Commission from any rulemaking re-
quired or directed under this subtitle to implement the
provisions of this subtitle.

Subtitle B—Regulatlon of Security-
Based Swap Markets
SEC. 3201. DEFINITIONS UNDER THE SECURITIES EX-
| CHANGE ACT OF 1934.

I (a) DEFINITIONS.—Section 3(a) of the Securities Ex-

“change Act of 1934 (15 U.S.C. 78¢(a)) is amended—

| (1) in paragraph (5)(A) and (B), by inserting

“(but not security-based swaps, other than security-

based swaps with or for persons that are not eligible

December 9, 2009 (9:48 a.m.)
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1 contract participants)” after the word “securities”

2 in each place it appears;

3 (2) in paragraph (10), by inserting “security-

4 based swap,” after “security future,”’;

5 (3) in paragraph (13), .by adding at the end the

6 following: “For security-based swaps, such terms in-

7 clude the execution, termination_ (prior to its sched-

8 uled maturity date), assignment, exchange, or simi-

9 lar transfer or conveyance of, or extinguishing of
10 rights or obligations under, a security-based swap,
11 as the context may require.”’; |
12 (4) in paragraph (14), by adding at the ehd the
-713 following: “For seeufity—based swaps, such terms in-
14 clude the execution, termination (prior to. its sched-
15 uled maturity date), assignment, exchange, or simi-
16 lar transfer or conveyance of, or extinguishing of
17 rights or obligations under, a security-based swap,
18 as the context may require.”;

19 (5) in paragraph (39—
20 (A) by striking “or government securities
21 “dealer” and adding ‘“‘government securities
221 dealer, security-based swap dealer or major se-

23 curity-based swap participant” in 1ts place in
24 subparagraph (B)()(1);
e
fAVHLC\120909\120909.014 xmi (456670H Q) -
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(B) by adding ‘“‘security-based swap dealer,
major security-based swap participant,” after
“government, securities dealer,” in subpara-
graph (B)(1)(1);

(C). by striking ‘“‘or government securiti’és
dealer” and adding “government securities
dealer, Security-,based swap dealer or major se-

curity-based swap participant’” in its place in

subparagraph (C); and

(D) by adding “seeurity-based swap dealer,
major security-based swap participant,” after
“government securities dealer,” in subpara-
graph (D); and
(6) by adding at the end the following:

“(65) ELIGIBLE CONTRACT PARTICIPANT.—The

term ‘eligible contract participant’ has the same
meaning as in section 1a(12) of the Commodity Ex-

change Act (7 U.S.C. 1a(12)).

“(66) MAJOR SWAP PARTICIPANT.—The term

‘major swap participant” has the same meaning as in
section 1a(39) of the Commodity FExchange Aect (7
U.S.C. 1a(39)). |

“(67) MAJOR SECURITY-BASED SWAP PARTICI-

PANT.—

(456670110)



F:\P11\FRIAMDS\PETEMN_01.XML

—

e R e R = N & B N UL )

[, NN W [\ — O O [oe] ~J N BHOW [\ ok (o)

FAVHLC\20909\120909.014 xml
Decembel_' 9, 2009 (9:48 a.m.)

141
“(A) IN GENERAL.—The term ‘major secu-
rity-based swap participant’ meané any person
who is not a security-based swap dealer, and—
‘(1) maintains a substantial net posi-
tion 1in outstaﬁding security-based swaps,
excluding positions held primarily for hedg-
ing, reducing or otherwise mitigating its
commercial risk, | inéluding operating and
balance sheet risk; or
““(i1) whose outstanding secﬁrity—based
swaps create substantial net counterparty
exposure among the aggregate of its
counﬁe@arties that could expose those
counterparties to significant credit losses.
‘“(B) DEFINITION OF ‘SUB_STANTIAL NET
POSITION ’.QThe Commission shall define by
rule or regulation the terms ‘substantial net po-
sition’, - ‘substantial net éounterparty exposure’,
and ‘significant »credjt. losses” at thresholds that -
the Commission determines prudent for the ef-
fective monitoring, management and _o%rersight

of entities which are systemically important or

" can significantly impact the financial system

~ through counterparty credit risk. In setting the

definitions, the Commission shall consider the

* (456670110)
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person’é relative position in uncleared as op-
posed to cleared swaps. |

“(C) A person may be designated a major
security-based swap participant for 1 or more
individuél types of security-based swaps without
being classified as a majdr security-based swap
participant for all classes of security-based
swaps.

“(68) SECURITY-BASED SWAP.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘security-based
swap’ means any agreement, contract_, or trans-
action that would be a swap under section
1a(35) of the Commodity Exchange Act, and
that—

“(1) 1s priumarily based on an index
that is a narrow-based security index, in-
cluding any interest thereiﬁ or based on
the value thereof; |

“(i1) .is primarily based on a single se-
curity or loan, _including any interes£ there-
in or based on-the value thereof; or

“(111) 1s primarily based on the occur-

rence, non-oceurrence, or extent of the oc-

currence of an event relating to a sin%}ie )

(456670110)
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issuer of a security or the issuers of securi-
ties in a narrow-based security index, pro-
vided that such event must directly affect
the financial statements, financial condi-
tion, or financial obligations of the issuer.
“(B) RULE OF CONSTRﬁCTION REGARDING
MASTER AGREEMENTS.—The term ‘security-
based swap’ shall be construed to include a

master agreement that provides for an agree-

ment, contract, or transaction that is a secu-

rity-based ‘swap pursuant to subparagraph (A),

together with all supplements to any such mas- |
ter agreement, without regard to Whéth'er the
master agreement contains an ag*réement, con-
tract, or transaction th'at is not a security-based
swap pursuant to subparagraph (A), execept
that the master agreement shall be considered

to be a security-based swap only with respect to

- each agreement, contract, or transaction under

the master agreement that is a security-based
swap pursuant to subparagraph (A).

| “(C)_ ExcLusioN.—The term ‘security-
based swap’ does not include ' ahy agreement,

contract, or transaction that meets the defini-

tion of a security-based swap only because it
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1 references, 1s based upon, br settles through the
2 transfer, delivery, or receipt of an exempted se-
3 curity under section 3(a)(12) of the Securities
4 Exéhange Act of 1934 as in effect on the da-te.
-5 of enactment of the Futures Trading Act of
6 1982 (other than any municipal security as de-
7 fined in section 3(a)(29) as in effect on the date
8 of enactment of the IFutures Trading Act of
9. 1982), unless such agreement, contract, or
10 : transact_ion'is of the character of, or is com-
11 monly known in the trade as, a put, call, or
12 other option. |
13 | “(69) SwAP.—The term ‘swap’ has the same
14 meaning as in section la(35) of the Commodity Ex-
15 change Act (7 U.S.C. 1a(35)). '
'16. “(70) PERSON ASSOCIATED WITH A SECURITY- .
17 BASED SWAP DEALER OR MAJOR SECURITY-BASED
18 SWAP PARTICIPANT.—The term ‘person associated
19 - with a security-based swap dealer or major security-
20 .based swap participant’ or ‘associated person of .a
21 security-based swap dealer or major sécurity—based_
22 swap participant’ means any partner, officer, direc-
23 - tor, or branch manager. of such security-based swap
24 - dealer or major security-based swap participant (or
25 any p_ér_son oceupying a similar status or performiﬁg
fAVHLC\120909\120909.014xmi  (456670110) -
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1 similar functions), any person directly .or indirectly
2 controlling, controlled by, or under common control
3 with such security-based swap dealer or major secu-
4 rity-based swap participant, or any employee of such
5 secﬁrity—based swap dealer or. major s-.eeurity-based
6 swap participant, except that any person associated
7 with a security-based swap dealer or major security--
8 . based swap participant whose functions are solély
9 clerical or ministerial shall not be included in the
10 meaning of. such term other than for purposes of
11 section 15F(e)(2).
12 “(71) SECURITY-BASED SWAP DEALER.—
13 “(A) IN GENERAL.—The term ‘security-
14 based swap dealer’ means any person that—
15 "‘(i) holds itsélf out as a dealer in se-
16 eurity—based. svvétps;
17 “(il) makes a market in security-based
18 swaps;
19 “(u1) regularly engages in the pur-
20 chase of security-based swaps and their re-
21 sale to customers in the ordinary course of
22 a business; or __
23 “(iv) engages in any aetivity causing
24 it to be commonly known in the fra,de as
| £AVHLC\120909\120909.014 xrml (4566.70110) _ .
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1 a dealer or market maker in security-based
2 swaps.

3 “(B) DESIGNATION BY TYPE OR CLASS.—
4 A person may be designated a security-based
5 swap dealer for a single type or single class or
6 category of security-based swap and considered
7 not a security—bé,sed swap dealer for other
8 | types, classes, or categories of security-based
9 swaps.

10 “(C) DE MINIMUS EXCEPTION.—The Com-
11 mission shall make a determination to exempt
12 from designation as a security-based swap deal-
13 er an entity that engages in a de minimus
14 amount of security-based swap dealing in con-
15 nection with transactions with or on the behalf
16 of its customers.

17 “(72) APPROPRIATE FEDERAL BANKING AGEN-
18 cY.—The term ‘appropriate Federal banking agency’
19 has the same meaning as in section .3l(q) of the Fed-
20 eral Deposit Insuran_cé Aet (12.U.8.C. 1813(q)).

21 “(73) BOsRD.—The term ‘Board’ means the
22 Board of Governors of the Federal Resefve System.
23 “(74) PRUDENTIAL REGULATOR.——The term
24 ‘Pmdentieﬂ Regulator’ meané—%

f:\VHLC\1 20909\120909.014.xml
December 9, 2009 (9:48 a.m.)

(456670110)



F\P11\FR\AMDS\PETEMN_01. XML

O© 0 N N R WO m

NN NN NN R o e e ey e o
LN A W DD = © VvV 0 NN & W = W N = O

fAVHLC\120909\120909.014.xmt
December 9, 2009 (9:48 a.m.)

147

. “(A) the Board in the case of a swap deal-
er, major swap participant, seeurity—Based swap
dealer or major security-based swap participant

that is— o
“(1) a State-chartered Bank .that is a
member of the Federal Reserve System; or
“1) a .State—chartered branch or

- agency of a foreign bank;

“(B) the Office of the Comptroller of the
Currency in the case of a swap dealer, major
swap participant, security-based swap dealer or
major security-based swap participant that is—

“@) a naﬁonal bank; or
“(i1) a federally chartered branch or
agency of a foreign bank; aﬁd |
- “(C) the Federal Deposit Insﬁrance Cor-'l_

poration in the case of a swap dealer, major

swap participant, security-based swap dealer or
major sec‘uﬁty—based swap. participant that is a
State—chartered bank that is not a mémber of
the Federal Resérve System.

“(75) SWAP DEALER.—The term ‘swap dealer’

has the same meaning as in section la(38) of the
Commodity Exchange Act (7 U.S.C. 1a(38)).

“(76) SECURITY-BASED SWAP AGREEMENT.—

(456670110)
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1 “(A) IN GENERAL.—For purposes of sec-
2 tions 10, 16, 20, and 21A of this Act, and sec-
3 tion 17 of the Securities Act of 1933 (15
4 U.S.C. 77q), the term ‘security—based swap
5 agréement’ means a swap agreement as defined
6 in section 206A of the Gramm-Leach-Bliley Act
7 (15 U.S.C. 78¢ note) of Which a material term
8 - 18 based on the price, yield, value, or volatility
9 of any security or any group or index of securi-
10 ties, or any interest therein.
11 “(B) ExcLusioNs.—The term ‘security-
12 based swap agreement’ does not include any- se-
13 eurity—based swap.
14' “(76) SECURITY-BASED SWAP REPOSITORY.—
15 The term ‘security-based sWap repository’ means any -
16 person that ecollects, caleulates, pfepares or main-
17 tains information or records with respect to trans-
18 actions or positions in, or the terms a_md_eonditions
19 .'of,- secu-rity—based swaps entered into by third par-
20 . ties. | |
21 “(77) SWAP EXECUTION FACILITY.—The term
22 ‘swap execution facility’ means a person or entity
23 that facilitates the execution or trading of security-
24 based swaps between two iaersons through any
25 means of interstate commerce, but which is riotgé_a. o
FAVHLC\1209001120009.014.xml  (456670110) -
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national securities exchange, including any electronic
trade execution or voice brokerage facility.”.”””’.
(b) AUTHORITY TO FURTHER DEFINE TERMS.—The
Securities and Exchange Commission may adopt a rule

7 K«

further defining the terms “‘security-based swap”, “secu-
»

rity-based swap dealer”, “major security-based swap par-
tiCip&ﬁt”, and “eligible contract participant” with regard
to’ security-based swaps (as suéh terms are deﬁnéd in the
amendments made by subsection (a)) for the pufpose of
including transactions and entities that have been struc-
tured to evadé this title.
SEC. 3202. REPEAL OF PROHIBITION ON REGULATION OF
| . SECURITY-BASED SWAPS,
(a) REPEAL OF LAw.—Section 206B of the Gramm-
Leach-Bliley Act (15 U.S.C. 78¢ note) is repealed.
(b) CONFORMING AMENDMENTS TO THE SECURITIES
AcT OF 1933.— |
(1) Section 2A(b) of the Securities Act of 1933
(15 U.S.C. 7Th-1) is amended by striking “(as de-
fined in- section 206B 6f- the Gramm-Leach-Bliley
Act)”” each place that such term appears.-
" (2) Section 17 of the Securities Act of 1933 (15
U.S.C. 77q) is amended— |

-(A) in subsection (a)—

fA\VHLC\120909\120909.014 .xml (456670110)
December 9, 2009 (9:48 a.m.) i
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1 (1) by inserting f‘(includjng security-

2 based .swaps)” after “sequrities”; and

3 (i1) by striking “206B of the Gramm-

4 Leach-Bliley Act” and inserting “3(a)(76)

5 of the Securities Exchange Act of 1934”;

6 and | _

7 (B) in subsection (d), by striking “206B of

8 the Gramm-Leach-Bliley Act” and inserting

-9 “3(a)(76) of the Securities Exchange Act of
10 19347,

11 (¢) CONFORMING AMENDMENTS TO THE SECURITIES

12 EXCHANGE ACT OF 1934.—The Securities Exchange Act

13 of 1934 (15 U.S.C. 78a, et seq.) is amended as féllows:

14 (1) Section 3A (15 U.S.C. 78c¢-1) is amended

15 by striking “(as defined in section 206B of the

16 Gramm-Leach-Bliley Act)” each place that the term

17 appears.

18 (2) Section 9(a) (15 U.S.C. 78i(a)) is amended
19 . by striking paragraphs (2) thfough (5) and insert-
20 ing: |
21 “(2) To effect, alone or with one or more other per—-

22 'sons, a series of transactions in any security registered

23 on a national securities exchange or in connection with

24 any securifyfbased swap or security-based swap agreément-

25 with respect to such sécurity creating actual or appar(?};'lt L

| FVHLOV20900\20909.014xml  (456670110) -

‘December 9, 2009 (9:48 a.m.)

. 4
"\ivxk')"/



FAP1I\FRAAMDS\PETEMN_01.XML

NS NG S NER & S NG W% S N Y

R RN N N N N M e e e e e e e e
h KA W N = O© YV o0 1 & W & QWO N = ©

151

active trading in such security, or raising or depressing
the price of such security, for the purpose of inducing the
purchase or sale of such security by others.

“3) If a dealer, broker, security-based swap dealer,
major security-based swap participant or other person sell-
ing or offering for sale or pufchasing or offering to pur-
chase the security, or a security-based swap or security-

based swap agreement with respect to such security, to

induce the purchase or sale of any security registered on

a national securities exchange or any security-based swap
or security-based swap agreement With respect to such se-
curity by the circulation or dissemination in the ordinary
éourse of business of information to the effect that the

price of any such security will or is likely to rise or fall

because of market operations of any one or more persons

conducted for the purpose of raising or depressing the
price of such security.

“(4) If a dealer, broker, éecurity—based swap dealer,
major Securityfbased swap participant or other person sell-
ing or offering for sale or purchasing or offering to pur-
chase the _seéufity, or a sécurity—based swap or security-
based swap agreement with respect to such éecurity, to

make, regarding any security registered on a national se-

‘curities exchange or any security-based swap or security-

based swap agreement with respect to such security, for .

FAVHLC\12080941 20909.014 xml (456670110)
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the purpose of inducing the purchase or sale Qf such secu-

rity or such security-based swap or security-based swap

agreement, any statement which was at the time and in '

the light of the circumstances under which it was made,

false or misleading with respect to any material fact, and _.

which he knew or had reasonable ground to believe was
so false or misleading.

- “(5) For a consideratioﬁ, received directly or indi-
rectly from a dealer, broker, security-based swap- dealer,
major security-based swap participant or other person sell-
ing or offering for sale or purchasing or‘offering to pur-
chase the security, or a security-based swap or _security—
based swap agreement with respect to such security, to
ihduce the purchase of any security registered on a na-
tional securities exchange or any security-based swap or

security-based swap agreement with respect to such secu-

. rity by the circulation or dissemination of information to

the effect that the price of any such security will or is

likely to rise or fall because of the market operations of *

any one or more persons conducted for the purpose of rais-

ing or depressing the price of such security.”. |

(3) Section 9(1) (15 U.S.C. 78i(i)) 1s amended

by striking ‘“(as defined in section 206B of the
Gramm-Leach-Bliley Act)”;

December 9, 2009 (9:48 a.m.)
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(4) Section 10 (15 U.S.C. 78j) is amended by

striking “(as defined in section 206B of the Gramm-

Leach-Bliley Act)” each place that the term appears.

(5) Section 15(c)(1) is amended—

(A) in .subparagraph (A), by striking “, or
any security-based swap agreement (as defined
in section -ZOGB of the Gramm-Leach-Bliley
‘Act),”’; and

(B) in subparagraphs (B) and (C), by
striking “agreement (as deﬁned in section 2068
of the Gramm-Leach-Bliley Act)”’ in each place
fhat the term appears. _

(6) Section 15(1) (15 U.S.C. 780(i), as addéd

14 by section 303(f) of the Commodity Futures Mod-

15 ernization Act of 2000 (Public Law 106—554; 114
16 . Stat. 2763A-455) is amended by striking ‘“(as de-
17 fmed in section 206B of the Gramm-Leach-Bliley
18 Act)”. |

19 | " (7) Section 16 (15 US.C. 78p) is amended—
20 (A) in subsection (a)(2)(C), by striking
21 “(as defined in section ZOG(b) of the Gramm-
2 Leach-Bliley Act (15 U.S.C. 78¢ note))”s

23 (B) in subsection (b), by striking “(as de-

24

fAVHLC\120909\120909.014 xmt
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ley Act)” in each place that the term appears;

and
(Q) in subsection (g), by striking “(as de-

fined in section 206B of the Gramm—Leach—Bli;
ley Act)’’;
(8) Section 20 (15 U.S.C. 78t) is amended—

(A) in subsection (d), by striking “(as de-
fined in section 206B of the Gramm—Leach—Bli—
ley Act)”’; and

(B) in subsection (f), by striking “(as de-
fined in section 206B of the Gramm-Leach-Bli-
ley Act)”’; and | | |
(9) Section 21A (15 VU.S.C. 78u_—1_) 1s amend-

eld— |

(A) in subsection (a)(1), by striking “(as
defined in section 206B of the Gramm-Leach-
Bliley Act)”’; and

(B) in subsection (g), by striking “(as de-

fined in section 206B of the Gramm—Leach-Bli-'- :

ley Act)”.

21 SEC. 3203. AMENDMENTS TO THE SECURITIES EXCHANGE

22
23

ACT OF 1934.

(a) CLEARING FOR SECURITY-BASED SWAPS.—The

24 Securities Exchange Act of 1934 (15 U.S.C. 78a, et seq.)
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1 is amended by adding the following section after section

2 3A:

3 “SEC. 3B. CLEARING FOR SECURITY-BASED SWAPS.

4 “(a) IN GENERAL.— |
5 | ‘-‘(1) STANDARD FOR CLEARING.—_A security-
6 based swap shall be submitted for clearing if a clear-
7 ing agency that is registered under this Act will ac-
8 cept the security-based swap for clearing, and the
9 Commission has determined under paragraph
10 (2)(B)(ii) of subsection (b) that the security-based
11 SWap 1s required to be cleared.
12 “(2) OPEN ACCESS—The rules of a clearing
13 ageﬁcy described in paragraph (1) shall—
14 “(A) prescribe that all security-based
15 swaps submitted to the clearing agency with the
16 same terms and conditions are economically
17 - equivalent “ﬁthin the clearing agency and may
18 ‘be offset with each other within the clearing
19 agency; and
20 “(B) provide fbr non—diécrifnihatory clear-
21 ing of a seeurity—baéed. swap executed bilaterally
22 or On or through the rules of an unaffiliated na-
23 tional securities exchange or swap execution fa-
24 cility. |
25 “(b) COMMISSION REVIEW.—
FAVHLC\120900\120009.014xml (456670110) -
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“(1) COMMISSION-INITIATED REVIEW.—

“(A) The Commission shall review each se-
curity-based swap, or any group, category, type
or class of seeurity-based swaps to make a de-
termination that such security-based swap, or
group, category, type or class of security-based
éwaps should be required to be cleared.

“(B) The Commission shall provide at
least a 30-day public comment period regarding
any determination under subparagraph (A). |
“(2) SWAP SUBMISSIONS.—

“(A) A clearing agency shall submit to the
Commission each security-based swap, or any
group, category, type or class of security-based

swaps that it plans to aeéept for clearing and

" provide notice to its members (in a manner to

be determined by the Commission) of such sub-

mission.
“(B) The Commission shall—

"‘(i) make available to the publie' any
| -submission received under subparagraph
(A);

| “(il) review each submission made

- under subparagraph (A), and determine

whether the security-based swap, or group,

(456670110)
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1 category, type, or class of sécurity—based
2 swaps, described in the submission is re-
3 quired to be cleared; and
4 “(iil) provide at least a 30-day public
5 comment period fegarding its determina-
6 tion whether the clearing requirement
7 under subsection (a)(1) shall apply to the
8 submission. |
9 “(3) DEADLINE.—The Commission shall make
10 its determination under paragraph (2)(B) not later
11 than 90 days after receiving a s_ubmissidn made
12 urid‘e_r paragraph (2)(A), unless the submitting clear- |
13 ing agency agrees to an extension for the time limi-
14 tation established under this paragraph.
15 “(4) DETERMINATION.—
16 | “(A) | In reviewing a submission made
17 under paragraph (2), the Commission shall re-
18 view whether the submission is consistent with
19 *section 5b(c)(2).

20 ~ “(B) In reviewing a security-based swap,
21 group of security-based swaps or class of secu-
22 rity-based swaps pursuant to paragraph (1) or
23 a submission made under paragraph (2), the
24 Commission shall ta.ke. into account the fol-

25 lowing factors: | g\

f\WVHLC\120909\120909.014.xml . (4566701 1‘0) B
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1 “(1) The existence of significant out-
2 standing notional exposures, trading liquid-
3 ity and adequate pricing data.
4 “(i1) The availability of rule frame-
5 work, capacity, operational expertise and
6 resources, and credit support infrastruc-
7 ture to clear the contract on terms that are
-8 consistent with the material terms and
9 trading conventions on Which the contract
10 is then traded. .
11 “(ni) The effect on the mitigation (jf
12 systemic risk, taking into account the size
13_ of the market for suéh contract and the re-
14 sourcés of the clearing agency available to
15 clear the contract.
16 “(iv) The effect on competition, in-
17 cluding appropriate fees and charges ap-
18 plied to clearing.
19 “‘(v) The existence of reasonable legal
20 certainty in the event of the insolvency of
21 the relevant clearing agency or 1 6r more
22 of its clearing members with regard to the
23 treatment’ of customer and security-based
24 swap counterparty positions, funds, and
25 property. 444
fAVHLC\ 2090;9\1 20909.014.xml (456670110) -
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1 “(C) In making a ‘de_termination under
2 . paragraph (2)(B)- that the élearing requirement
3 shall apply, the Commission may require such
4 terms and conditions to the requirement as the
5 ‘Commission determines to be appropriate.

6 “(5) RULES—Not later than 1 year after the
7 date of the enactment of the Derivative Markets:
8 ~ Transparency and Accountability Act of 2009, the
9 Commission shall adopt rules for a cléaring agency’s
10- submission for review, pursuant to this subsection,
11 of a security-bdsed swap, or a group, category, type
12 or class of security-based swaps, that it seeks to ae-
13 cept for clearing. |

14 “(¢) STAY oF CLEARING REQUIREMENT.—

15 (1) After an determination pursuant to sub-
16 section (b)(2), the Commission, on yapplication of a
17 counterparty to a security-based swap or on its own
18 | initiative, may stay the clearing requirement of éub-
19 sectioﬁ (a)(1) until the Commission completes a re-
20 view of the 'te'rr_ns of the security—based swap (or the
21 group, category, type or class of security-based
22 swaps) and the clearing arrangement.
23 “(2) DEADLINE.—The Commission shall com-
24 plete a review undertaken pu_rsﬁant to paragraph (1)
25 not later than 90 days after issuance of the stay, un-.

f:\VHLC\12090§\120909.014.xﬁ| (456670110) -
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1 Iess the clearing agency that cleérs the security-
2 baéed swap, or group, category, type or class of se-
3 curity-based swaps, agrees to an extension of the
4 time limitation established under this paragréph.

5 “(3) DETERMINATION.—Upon completion bf
6 the review undertaken pursuant to paragraph (1),
7 the Commission may—

8 “(A) determine, unconditionally or subject
9 'to‘ such terms and conditions as the Commis-
10 sion determines to be appropriate, that the. se-
11 curity-based swap, or group, category, type or
12 class of security-based swaps, mﬁst be cleared
13 pursuant to this subsection if it finds that such
14 clearing is consistent with subsection (b)(4); or
15 “(B) determine that the clearing require-
16 ment of subsection (a)(1) shall not apply to the
17 seeurity-based swap, or group, category, type or
18 class of security-based swaps. |

19 _ “(4_)}RULES.—N013 later than 1 year after fhe
20 date of the enactment of the Derivative Markets
21 ~Transparency and Accountability Act of 2009, the
22 Commission shall adopt rules for fevi_e_\'aring_, pﬁrsu-
23 ‘ant; to this subsection, a clearing agéncy’s clearing of
24 a security—baséd swap, or a group, category, type or

FAVHLC\120909\120909.014.xml (456670110)
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1 class of security-based swaps, that it has accepted

2 for clearing.

3 “(d) PREVENTION .OF EVASION.—The Commission

4 may prescribe rules under this subsection, or issue inter-

5 pretations of the rules, as necessary to prevent evasions
- 6 of this section.

7 “(e) REQUIRED REPORTING.—

8 “(1) In GENERAL.—AIl security-based swaps

9 that are not accepted for clearing by any clearing
10 agency shé,ll be reported either to a security-based
11 swap repository deseribed in subsection 13(n) or, if
12 there is no security-based swap repository that
13 would accept the security-based swap, to the Com-
14 mission pursuant to section 13A within such time
15 period as the Commission may by rule or regulation
16 preseribe. Counterparties- to a security-based swap
17 may agree which counterparty will report the secu-
18 rity-based swap as required by this parag‘ré,ph.
19 ~ “2) SWAP DEALER DESIGNATION.—With re-
20 gard to security—base'd- swaps where only 1
21 coﬁnterparty is a s‘ecurity;b_ased swap dealer, the se-
22 curit’y—based- swap dealer shall report the .Security-
23 based swap as required by this subsection.

| fAVHLC\12090\120909.014 xmi (456670|10) :
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1 “(f) REPORTING. TRANSITION RULES.—Rules adopt-
2 ed by the Commission under this section shall provide for
3 the reporting of data, as follows:
4 - “(1) Security-based swaps entered into before
5 the date of the enactment of this section shall be re-
6 ported to a registered security-based swap repository
7 or the Commission no later than 180 days after the
8 effective date of this section; and
9 “(2) Security-based swaps entered into on or
10 after éueh date of enactment shall be reported to a
11 registered security-based swap repository or the
12 Commission no later than the later of—
13 “(A) 90 days after such effective date; or
14 “(B) such other time after entering into
15 the security-based swap as the Commission may
16 prescribe by rule or regulation.
17 “(g) CLEARING TRANSITION RULES.—
18 “(1). Security-based swaps entered into before
19 " the date of the enactment of this section are exémpt
20 from the clearing requirements of this subsection if
21 reportéd pursuant to subsection (£)(1). |
22 “(2) Security-based swaps entered into before
23 application of the clearing requirement pursuant to
24 this section are exempt from the clearing require-
' .f:\vHLC\12(5509\120909.014.me (456670110) - .

V"w.;:-»‘"/



F\P1I\FRAAMDS\PETEMN_01.XML

163
1 ments of this section if reported pursuant to sub-
2 section (f)(2).
3 “(h) EXCEPTIONS.—
4 “(1) IN GENERAL.—The requirements of sub-
5 section (a)(1) shall not apf)ly to a security-based
6 | swap if one of the counterparties to the security-
7 based swap—
8 “(A) 1s not a security-based swap dealer or
9 major security-based swap parti(_zipant; and
10 “(B) is using security—based- swaps to
11 hedge or mitigate commercial risk, ineluding.
12 operating or balance sheet risk; and |
13 “(C) notifies the Commission, in a manner
14 -set forth by the Commission, how it generally
15 meets its financial obligations associated with
16 entering into non-cleared security-based swd-ps.
17 “(2) ABUSE OF EXCEPTION.—The Commission
18 may prescribe rules under this subsection, or issue
19 interpretations of the rules, as necessary to prevent
20 _ abuse of the exemption in paragraph (1) by Secu_rity—
| 21 baSed swap dealers and majof seéurity—based swap
22 participants.
23 “(3) OPTION' TO CLEAR.—The application of
24 the clearing exception in paragraph (1) 1s sole'ly af
25 the discretion the counterparty to the swap tlgtt L

fAVHLC\120909\120909.014.xmi (456670110)
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164 v ’
meets the cdnditions_ of subparagraphs (A) through

(C) of paragraph (1).”.

(b) CLEARING AGENCY REQUIREMENTS.—Seetidn
17A of the Securities Exchange Act of 1934 (15 U.S.C.
78q) is amended by adding at the end the following new
subsections: |

“(g) REGISTRATION REQUIREMENT.——It shall be un-
lawful for a clearing agéncy, unless registered with the-
Commission, directly or indirectly to make use of the mailé
or any meéns or instrumentality of interstate commerce
to perforrﬁ the functions of a clearing agency with respect
to a swap. | | |
| “(h) VOLUNTARY ‘REGISTRATION.—A person that
clears agreements, contracts, or transactions that are not
required to be cleared under this Act may register with
the Commission as a clearing agency.

“(1) EXISTING BANKS AND DERIVATIVES CLEARING
ORGANIZATIONS.—A bank or a derivatives clearing orga-
nization registered with the- Commodity Futures Trading
Commission under the Conﬁnodity Exchange Act required
to be a registered as a feleéring agency under this title,
solely because it clears security-based swaps, is deemed to
be a registered clearing_ agency under this title solely for
the pu'rpbse of clearing seeﬁrity—bésed swaps to tﬁe extent

that the bank cleared security-based swaps, as defined. n

December 9, 2009 (9:48 a.m.) |
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this Act, as a multilateral clearing organization or the de-
rivatives clearing organization cleared security-based
swaps, as defined in this title pursuant to ém exemption
from registration as a clearing agency, before the enact- |
ment of this section. A bank or derivative clearing organi-
zation to which this subsection applies shall. continue to
comply with the requirements in section 17A(b)(3) of this
title. A bank to which this subsection applies may, by the
vote of the shareholders owning not less than 51 percent
of the voting interests of such bank, be converted into a
State corporation, partnership, limited liability company,
or other similar legal form pursuant to a plan of ebnver—
sion, 1f the conversion is not in contravention of applicable
State law.
“(j) REPORTING.—

“(1) IN GENERAL.—A clearing agency that
clears security-based swaps shall provide to the
Commission all information determined by the Com-

~mission to be necessary to perform its responsibil-
.ities under this Act. The Cbmmissio_n shall adopt
data collection and maintenaneé requirements- for se-
curity-based swaps cleared by clearing ageheies that
are eompa.rable to thé corresponding requifements

for seeurity—baséd swaps accepted by security-based

swap repositories and security-based -swaps traded =

December 9, 2009 (9:48 a.m.)
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1 on sw'ap execution facilities. Subject to section 24,
2 ~ the Commission shall share such information, upon
3 request, with the Board, the Commodity Futures
4 Trading Commission, the appropriate Federal bank-
5 ing agencies, the Financial Services Oversight Coun-
6 cil, and the Department of Justice or to other per-
T sons the Commission deems appropriate, including
8 foreign financial supervisors (including foreign fu-
9 tures authorities), foreign central banks, and foreign
10 ministries.
11 “(2) PUBLIC INFORMATION.—A clearing agency
12 that clears security-based swaps shall provide to the
13 Commission, or its designee, such information as is
14 ~required by, and in a form and at a frequency to bg
15 determined by, the Commission, in order to comply
16 with the public reporting requirements contained in
17 section 13.
18 2 k) DESIGNA'I“ION OF COMPLIANCE OFFICER.—
19 “1) In GENERAL.—Each clearing agency that
20 clears security—baséd sSwaps sha-ll_ designate an indi-
21 -vidual to serve as a compliance officer.
2 “(2) DuTTES.—The compliance officer shall— .
23 “(A) report directly to the board or to the
24 senior officer of thé clearing agency; |
f:\\_/HLC\120909\120909.014.xml (456670110) .
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“(B) in éonsultatiqn with the board of the

clearing agency, a body performing a function
similar to that of a board, or the senior officer
of the clearing agency, resolve any conflicts of
interest that may arise; |

. “(C) be responsible for administering the

pblicies ‘and procedures required to be estab-

| lished pursuant to this section;

‘(D) ensure compliance with securities
laws and the rules and regulations issued there--
under, ‘including rules prescribed by the Com-
mission pursuant to this section; and |

“(E) establish procedures for remediation

of non-compliance issues found during compli-

ance office reviews, lookbacks, internal or exter- -
nal audit findings, self-reported errors, or
through validated complaints. Procedures will

establish the handling, management response,

remediation, re-testing, and closing of non-com-

pliant issues.

“(3) ANNUAL REPORTS REQUIRED.—The com-

pliance officer shall annually prepare and sign a re-
port on the compliance of the clearing agency with -
the securities laws and its policieé and procedures,

including its code of ethics and conflict of interest

(456670110)
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policies, in accordance with rules preseribed by the
Commission. Such compliance report shall accofn-
pany the financial reports of the clearing agency
that are required to be furnshed to the Commission
pursuant to this section and shall include a certifi-
cation that, under penalty of law, the report is accu-
rate and complete.
“(]) STANDARDS FOR CLEARING AGENCIES CLEAR-
ING SWAP TRANSACTIONS.—To be registered and to main-
tain registration as a clearing agency that clears swap
transactions, a clearing agency shall comply with such

standards as the Commission may establish by rule. In

establishing any such standards, and in the exercise of its

oversight, of such a clearing agency pursuant to this title,
the Commission may conform such standards or oversight
to reflect evolving United States and international stand-

ards. Except where the Commission determines otherwise

by rule or.regulatidn, a clearing agency shall have reason-

able discretion in establishing the manner in which it com- |
plies with any such standards.
“(m) RULES.—Not later than 1 year after the date

of the enactment of the Derivative Markets Transparency

-ahd_ Accountability Act of 2009, the Commission shall

adopt rules governing persons that are registered as clear-

ing agencies for security-based swaps under this Aect.

fAVHLC\120909\120909.014.xm| . (456670110)
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1 “(n) EXEMPTIONS.—

2 “(1) In GENERAL.—The Commission may ex-

3 . empt, conditionally or unconditiohally, a clearing
4 | agency from registration under this section for the

5 clearing of security-based swaps if the Commission

6 finds that such clearing agency is subject to com-
.7 parable, comprehensive supervision and regulation

8 on a consolidated basis by the Commodity Futures

9 Trading Commission, a Prudential Regulator, or the
10 | appropriate governmental authofities in the ofgam'-
11 zation’s home country or if necessary or appropriate
12 in the public interest and consistent with the pur-
13 pose of this Act.

14 “(2) A person that is required to be registered
15 as clearing agency under this section, whose prin-
16 cipal business is clearing commodity futures and op-
17 tions on commodity futures transactions and which |
18 is a derivatives clearing organization registered with
19 the Commodity Futures Trading Commission under
20 - the Commodity Exchange Act (7 U.S.C. 1, et seq.),
21 shall be unconditionally .exempt from registration
22 under this section solely for the purpose of clearing
23 security-based swaps, unless the Commission finds
24 that such derivatives clearing organization is not
25 subject to comparable, comprehensive supervisign. .

fAVHLC\ 20909\1 20909.014.xml. (456670110) . B
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1 and regulation by the Commodity Futures Trading
2 Commission.”.

3 (c) EXECUTION OF SECURITY-BASED SWAPS.—The
4 Securities Exchange Act of 1934 (15 U.S.C. 78a, et seq.)
5 is amended by inserting aftér section 5 the following:

6 “SEC. 5A. EXECUTION OF SECURITY-BASED SWAPS.

7 “(a) EXECiJTION .TRANSPIARENCY.—.

8 “(1) REQUIREMENT.—A security-based swap
9 that is subject to the clearing reqﬁirement of seetioﬁ
10 3B shall not be traded except on or through a :na-
11 tional securities exchange or on or through aﬁ swap
12 execution facility registered under section 5h, that
13 makes the security-based swap available for tfading.
14 “(2) EXCEPTIONS.—The requirement. of para-
15 graph (1) shall not apply to a security-based swap
16 if no national securities exchange or swap execution
17 facility makes the security-based swap available for
18 trdding.

19 “(3) REQUIRED REPORTING.—If the exeéption
20 of paragraph (2) applies and there is no national se-
21 -curities exchange or sWap“ executionl facility that
22 - makes the security-based swap available to trade,
23 the counterparties shall eomplj with any record-
24 keeping and transaction reporting fequirements as
25 may be prescribed by the Commission with resp%ct o '_

FAVHLC\120909\120909.014.xm (456670110) -
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to security-based swaps subject to the requirements

of paragraph (1).

“(b) EXCHANGE TRADING.—In adopting rules and
regulations, the Commission shall endeavor. to eliminate
unnecessary impediments to ‘the trading on national secu-
rities exchanges of contracts, agreements, or transactions
that would be swaps but for the trading of such contracts,
agreements or transactions on such a national securities
exchange.” .’

(d) Swar ExXuECUTION FACILITIES.—The Securities
Exchange Act of 1934 (15 U.S.C. 78a, et seq.) is amended
by adding after 'section 3B (as -added by subsection (a))

‘the following:

YSEC. 3C. SWAP EXECUTION FACILITIES.

“(a) REGISTRATION.—No person may operate a facil-
ity for the trading of security-based swaps unless the facil-
ity is registered as a swap execution facility under this
section.

“(b) REQUIREMENTS FOR TRADING.—

“(1)_.IN GENERAL.—A swap execution facility
that is registered under subsection (a) may list for
trading any security-based swap. |

“(2) RULES FOR TRADING THROUGH THE FA-

CILITY.—Not later than 1 year after the date of the

enactment of the Derivative Markets Transparengy

December 9, 2009 (9:48 a.m.)
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1 and Accountability Act of 2009, the Commission
2 shall adopt rules to allow a security-based swap to
3 be traded through the facilities of an exchange or a
4 swap execution facility. Such rules shall permit an
5 intermediary, acting as principal or agent, to .enter
6 into or execute a security-based swap, notwith-
7 standing section 3B(b), if the security-based swap is
8 reported, recorded, or confirmed in accordance with
9 the rules ofl the exchange or swap execution facility.-
10 “(c) TRADING BY EXCHANGES.—An exchange shall,
11 to the extent that the exchange also operates a swap exe-
12 cution facility and uses the same electronic trade execution
13 system for trading on the exchange and the swap execu-
14 tion facility, identify whether the electronic trading-is tak- |
15 iﬁg place on the exehange or the swap execution facility.
16 “(d) CORE PRINCIPLES FOR SWAP EXECUTION Fa-
17 CILITIES.— | ‘
18 “(1) IN GENERAL.—To be registered as, and to
19 fﬁaintain its registration as, a swap execution facil-
20 ity, the facility shall compiy with the core principles
21 specifiéd in this subsection and any requirement that
22 the Comnﬁssion may impose by rule or regulation-
23 pursuant to Section 8a(5). Except where the 'Cor_h?
24 mission determines otherwise by rule or regulation,
- 25 the facility shall have reasonable discretion in est&;};’)- L
f:\VHLC\120909\1-20909.014.xm| (456670|1'0) -
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1 lishing the manner in which it corhplies with these
2 core principles.
3  %(2) COMPLIANCE WITH RULES—The swap
4 execution facility shall— |
5 “(A) monitor and enforce compliance with
6 any of the rules of the facility, including the -
7 terms and conditions of the swaps traded on or
8 through the facility and any limitations on ac-
9 cess to the facility; an'd
10 “(B) establish and ehforce trading and
11 participation rules that will deter abuses and
12 have the capacity to deteét, investigate, and en-
13 force those rules, including means to— |
14 “(1) provide market participants with
15 impartial access to the market; and
16 “_(ii) capture information that may be
17 used in establishing whether rule violations
18 have occurred.
19 “(3) SECﬁRITY-‘BASI@ 'SWAPS 'NOT READILY
20 SUSCEPTIBLE TO MANIPULATION—The swap execu-
21 tion facility shall permit trading only in security-
22 | based swaps that are not readily susceptible to ma-
23 nipulation.
24 “(4) MONITORING OF TRADING.—The swap
25 | execution facility shall— - 4
f:\VHLC\1 20909\120909.014.xml (456670110} -
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1 “(A) establish and enforce rules or terms
2 and conditions defining, or ‘speciﬁcations detail-
3 ing, trading procedures to be used in entering
4 and executing orders traded on or through its
5 facilitigs; and
6 “(B) monitor trading in swaps to prevent
7 manipulation, price distortion, _and disruptions
8 of the delivery ‘or cash settlement process
9 through surveillahce, compliance, and discipli-
10 .nary practices and procedures, including meth-
11 ods for conductihg real-time monitoring of trad-
12 ing and comprehensive and accurate trade re-
13 construetions.
14 “(5) ABILITY TO OBTAIN INFORMATION.—The
15 swap execution facility shall— |
16 “(A) establish and enforce rules that will
17 allow the facility to obtain any necessary infor-
18 mation to perform any' of the functions de-
19 .scr'ib'ed in this section;
20 ~ “(B) provide the information to the Com-
21 - mission upon request; and. |
22 “(C) have the capacity to carry out such
23 international information-sharing agreements as
24

f:\VHLC\1 20909\120909.014.xml
December 9, 2009 (9:48 a.m.}
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1 “(6) FINANCIAL INTEGRITY OF TRANS-

2 " ACTIONS.—The swap execution facility shall estab-

3 lish and enforce rules and procedures for ensuring
4 the financial ntegrity of security-based swaps en-

5 tered on or through its facilities, including the clear-

6 -ance and settlement of the security—baséd swaps pur-

7 suant, to section 3B. |

8 ‘“(7) EMERGENCY AUTHORITY.—The swap exe-

9 | cutjon_facility shall adopt rules to provide for the ex-
10 ercise of emergency authority, in consultation or co-
11 operation with the Commission, where necessary énd
12 appropriate, including the authority to suspend or
13 curtail trading in a security-based swap.

14 “(8) TIMELY PUBLICATION OF TRADING INFOR-
15 | MATION —The swap execution facility shall make
16 pﬁblic timely information on price, tfading volume,
17 and other trading data to the extent preseribed by
18 the Commissién. The Commission shall evaluate.the :
19 impact of public d.is.cl'(')sure on market liquidity in the |
20 relevant market, and shall seek to avoid public dis-
21 closure of information in a manner that would sig-
22 nificantly reduce market liquidity. The Commission
23 shall not disclose information related to the Vint_ernal
24 business decisions of particular market participants.

fAVHLC\120909\120909.014.xmi (456670110) -
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1 “9) RECORDI_{EEPING AND REPORTING.—The
2 swap execution facility shall maintain records of all
3 activities related to the business of the facility, in-
4 cluding a complete audit trail, in a form and manner
5 acceptable to the Commission for a period of 5
6 years, and report to the Commission all information
7 determined by the Commission to be necessary or
8 appropriate for the Commission to berform its re-
9 sponsibilities under this Act in a form and manner
10 acceptable to the Commission. The Commission shall
11 adopt data collection: and reporting requiremerits.fo’r
12 swap execution facilities that are comparable to cor-
13 responding requirements for cleafing agencies and
14 security-based swap repositories. |
15 “(10) CONFLICTS OF INTEREST.—The swap
16 execution facility shall—
17 “(A) establish and enforce rules to mini-
18 mize -conflicts. of interest in its decision-making
19 - process; and |
20 “(B) establish' a process for resolving the
21 conflicts of mnterest. |
22 “(11) FINANCIAL RESOURCES.—The swap exe-
23 cution facility shall have adequate - financial, oper-
24 ational, and managerial resources to discharge its
25 responsibilities. Such financial resources shall épe |
) f:\VHLC\120909\120909.014.me _ (456670|10) B
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considered adequate if their value exceeds the total
amount that would enable the facility to cover its op-
erating costs for a period of one year, calculated on

a rolling basis.

“(12) SYSTEM SAFEGUARDS.—The swap execu-

tion facility shall—

“(A) establish and maintain a program of
risk analysis and oversight to identify and mini-
mize sources of operational risk, through the
development of appropriate controls and procé—
dures, and the development of automated sys—.
terns, that are reliable, secure, and have ade-
quate scalable capacity;

“(B) establish and maintain emergency
procedures, backup facilities, and a plan for dis-
aster recovery that allow for the timely recovery
and resumption of operations and the fulfill-

ment of the swap execution facility’s respon-

sibilities and obligation; and

“(C) periodically conduct tests to verify
that backup resources are sufficient to ensure
continued order processing and trade matching,

price reporting, market surveillance, and main-

‘tenance of a comprehensive and accurate audit

trail.

(456670110}
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“(13) DESIGNATION OF COMPLIANCE OFFI-

CER.—

“(A) IN GENERAL.—Each swap execution

facility shall designate an individual to serve as

a compliance officer.

“(B) DuTiES.—The compliance officer—

“(1) shall report directly to the boafd

or to the senior officer of the facility; and-

(456670110)

“(n) shall—

() review compliance with the
core principles in section 3B(e). |

“(II) in consultation with the
board of the facility, a body per-
forming a function similar to that of
a board, or the senior officer of the
facility, resolve any conflicts of inter-
est that may.arise;

" “(ITT) be responsible for admin-

'is.tering the  policies and procedures

required to be established pursuant to
this section; and

“(IV) ensure compliance with se-

curities laws and the rules and regula-

tions issued thereunder, including
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1 rules ‘pll‘escribed by the Commission
2 pursuant to this section; and
3 “(i1) shall establish procedures for re-
4 mediation of hon-compliance issues found
5 during  compliance office | revi.ews,
6 lookbacks, internal or external audit find-
7 ings, self-reported errors, or through vali-
8 dated complaints and to establish the han-
9 dling, management response, remediation,
10 . re-tesﬁng, and closing of non—conipliant
.11 1ssues. | | _
12 “(C) ANNUAL REPORTS REQUIRED.%The
13 compliance officer shall annually prepare and
14 sign a report oh' the compliance of the facility
15 with the securities laws and its policies and pro-
16 cedures, inéludihg its code of ethies and conflict
17 of interest policies, in accordance with rules
18 ‘ preseribed‘by the Commission. Such eompliahce '
19 ‘report, shall a’ceompany the financial reports of
20 thé facility that are required to be furnished to
21 ‘the Commission pursuant to this section a.nd'
22 _,shallirinelude a certification that, under penalty
23 of law, the report is accurate and eofnplete.
24 “(e) ExEMPTIONS.—The Commission may exempt,

25 conditionally or unconditionally, a swap execution facilify

fAVHLC\1209091120909.014 xmi (456670110)
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from registration under this section if the Commission

finds that such organization is subject to comparable, .

comprehensive supervision and regulation on a consoli-
dated basis by the Commodity Futures Trading Comrﬁis-
sion, a Prudential Regulator or the appropriate govern-
mental authorities in the organization’s home coﬁntry or
if necessary or appropriate in the public interest and con-

sistent with the purpdse of this Act.

“(f) RULES.—Not later than 1 year'_after the date

of the enactment of the Derivative Markets vTransparency
and Accountability Act of 2009, the Commission shall pre-
scribe. rules governing the regulation of swap execution fa-
cilities under this section.”.

(e) SEGREGATION OF ASSETS HELD AS COLLATERAL
IN SWAP TRANSACTIONS.—The Securities Exchange Act
of 1934 (15 U.S.C. 78a, et seq.) is further amended by
adding after section 3C (as added by subsection (b) the

following:

“SEC. 3D. SEGREGATION OF ASSETS HELD AS COLLATERAL

IN SECURITY-BASED SWAP TRANSACTIONS.
- “(a) OVER-THE-COUNTER SWAPS.—At the request of
a counterparty to a security-based swap who provides
funds or other property to a security-based swap dealer

as initial margin or collateral to secure the obligations of

the counterparty under a security-based swap between t'gg o

December 9, 2009 (9:48a.m)
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counterparty and the security-based swap dealer that is

‘not submitted for clearing to a derivatives clearing agency,

the.security-based swap dealer shall segregate the funds
or other property for-the benefit of the counterparty, and
maintain the funds or other property in an account which
1s carried by a third-party custodian and designated as
a segregated account for the counterparty, in aecordance
with such rules and regulations as the Commission br Pru-
dential Regulator may presecribe. If a security-based swap
counterparty is a security-based -swdp dealer or major se-
curity—baéed swap participant who owns more than 20 per-
cent of, or-has more than 50 percent representation on
the board of directors of a custodian, the custodian shall
not be considered independent from the security-based
swap counterparties for purposes of the preceding sen-
tence. This subsectidn.shall not be interpreted td preclude
commercial arfangements regarding the investment of the
segregated funds or other property and the related alloca-
tion of gains and losses resulting from any such invest-
ment.

“(b) FURTHER AUDIT REPORTING.—If a security-
based swap dealer does not s'egregate funds pursuant to
the request of a security-based swap counterparty in ac-

cordance with subsection (a), t_he security—baséd swap

dealer shall report to its eOuntéfparty on a quarterly ba§j?_s'_ L

Decembier 9, 2009 (3:48 a.m.)
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182 7
that its procedures relating to margin and collateral re-
quifements are in complance with the agreement of the
eounterpartifas.”.

9] TRAbING IN SECURITY-BASED SWAPS.—Section 6
of the Securities Exchange Act of 1934 (15 U.S.C. 78f)
is amended by adding at the end the following:

“(1) It shall be unlawful for any person to effect a
transaction in a security-based swap with or for a person
that is not an eligible contract participant unless such
transaction is effected on a national securities exchange
registered pursuant to subsection (b).”. |

() ADDITIONS OF SECURITY-BASED SWAPS TO CER-
TAIN ENFORCEMENT PROVISIONS.—Paragraphs (1)
through (3). of section 9(b) of the Securities Exchange Act
of 1934 (15 U.S.C. 78i(b)(1)—(3)) are amended to read
as follows: | |

“(1) any transaction in connection with any se-
curity whereby any party to such transaction ac-
quires (A)-any put, call, 'étraddle, or oilsh_er option or
privilege of buying the security from or selling the

security to another without being bound to do 80;

(B) any security futures product on the ds'ecurity; or

(C) any security-based swap involving the security or

the issuer of the security; or

December 9, 2009 (9:48 a.m.)
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“(2) any transaction in connection with any se-
curity with relation to which he has, directly or indi-
rectly, any interest in any (A) such put, call, strad-
dle, option, or privilege; (B) such security futures
product; or (C) such security-based swap; or

“(3) any transaction in any security for the ac-
count' of any person who he has reason to believe
has, and who actually has, directly or indirectly, any
interest in any (A) such put, call, straddle, option,
or privilege; (B) such security futures product with

relation to such security; or (C) any security-based

‘swap involving such security or the issuer of such se-

curity.”.

(h) RULEMAXING AUTHORITY TO PREVENT FRAUD, .

15 MANIPULATION AND DECEPTIVE CONDUCT IN SECURITY-

16 BASED SwaPS.—Section 9 of the Securities Exchange Act

17 of 1934 (15 U.S.C. 78i) is amended by adding at the end

18 the following:

19 .-

“(i) It shall be unlawful for any person, directly or

20 /indirectly, by the use of any means or instrumentality of

21 interstate commerce or of the mails, or of any facility of

22 any national securities exchange, to effect any transaction

23 in, or to induce or attempt to induce the purchase or sale

24 of, any security-based swap, in connection with which such

25 person engages in any-fr_audulen_t, deceptive, or manipulg- . . -

fAVHLC\1209091120908.014.xml (456670110)
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tive act or practice, makes any fictitious quotation, or en-
gages In any transaction, practice, or course of business
which operates as a fraud or deceit upon any person. The
Commission shall, for the purposes of this paragraph, by
rules and regulations define, and prescri_be means reason-
ably designed to prevent, such transactions, acts, prac-
tices, and courses of business as are fraudulent, deceptive,
or manipulative, and such quotations as are fictitious.”.

(1) PosrTioN LmMITs AND POSITION ACCOUNT-
ABILITY FOR SECURITY-BASED SWAPS—The Securities
Exchange Act of 1934 is amended-by Inserting after sec-
tion 10A (15 U.S.C. 78j-1) the following new section:

_“SEC. 10B. POSITION LIMITS AND POSITION ACCOUNT-

ABILITY FOR SECURITY-BASED SWAPS AND
LARGE TRADER REPORTING.

“(a) POSITION LIMITS.—As a means reasonably de-
signed to prevent fraud and manipulation, the Commission
may, by rule or regulation, as necessary or appropriate
1n the public interest or for the'protection of -investors,
establish limité (including _related hedge exemption provi-
sions) on the size of positions in any security-based swap
that may be held by any person. In establishing such liro-
iﬁs, the Commission may requiré any person to aggregate

positions in—

© fAVHLC\1209091120909.014.xml (456670110)
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“(1) any security-based swap and any security
or loan or group or index of securities or loans on
which such security-based swap is based, which such-
security—based swap references, or to which such se-
curity-based swap is related as described in section
3(a)(68), and any other instrument relating to such
security or loan or group or index of securities or
loans; or |

“(2) any security-based swap and (A) any secu-
rity or group or index of securities, the price, yield,
value, or volatility of which, or of which any interest
therein, is the basis for a méterial term of such se-
curity—based swap as described in section 3(a)(76)
and (B) any security-based swap and any other in-
strument relating to the same security or group or
index of securities. |

“(b) ExXEMPTIONS.—The Commission, by rule, fegu—

lation, or order, may conditionally or unconditionally ex-
empt ariy pé‘rson or class of persons, any security-based
swap or class of security-based éwaps, or any transaction
or class of transactions from any requirement it may es-

tablish under this section with respect to position limits.

23 “(e) SRO RuLES.—

24 “(1) IN GENERAL.—AS a- means reasonably de-

25 signed to prevent fraud or manipulation, the Copm- ..
fAVHLC\120909\120909.014.xmi (456670110) B
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1 mission, by rule, regulation, or order, as necessary
2 or appropriate in the public interest, for the protec-
3 tion of investors, or otherwise in furtherance of the
4 purposes of this title, may direct a self-regulatory
5 organization—

6 “(A) to adopt rules regarding the size of
7 positions in any security-based swap that may
8 be held by—

9 “(1) any member of such self-regu-
10 . latory organization’; or

11 - “(11) any person for whom a member
12 | of such self-regulatory organization effects
13 transactions in such security—based swap;
14 and

15 “(B) to adopt rules reasonably designed to
16 ensure compliance Wifh requirements prescribed
17 by the Co_mmission under subsection (c¢)(1)(A).
18 “(2) REQUIREMENT TO AGGREGATE POSI-
19 TiONS—In establishing such limits, the self-regu-
20 latory organization may require such membér or per-
21 son to aggregate positions In—

22 “(A) any security-based swap and any se-
23 curity or loan or group or index of securities or
24 loans on _Which such secﬁrity—based swap is
25 based, which such security-based swap rg_f— o

f:\VHLC\1 26909\1 20909.61 4.xm} (456670110) B
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.erenees, or to which such security-based swap is
related as described in section 3(a)(68), and
any other instrument relating to such security
or loan or group or index of securities or loans;
or

“(B)(1) any security-based swap; and

“(i1) any security-based swap and any
(-).ther instrument relating to the same security
or group or index of securities.-

“(d) LARGE TRADER REPORTING.—The Commis-
sion, by rule or regulation, may require any person that
effects traﬁsactions for such person’s own account or the
accdunt of others in any securities-based swap or
uncleared security-based swap agreement and any security

or loan or group or index of securities or loans as set forth

" in paragraphs (1) and (2) of subsection (a) under this sec-

“tion to. report such information as the Commission may

prescribe regarding any position or positions in any secu-

rity-based swap or uncleared security-based swap agree-

ment and any security or loan or group or index of securi-
ties or loans and any other instrument relating to such
security or loan or group or index of securities or loans
as set forth in paragraphs (1) and (2) of subsection (a)

under this section.”’:

December 9, 2009 (9:48 a.m.}
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2 CURITY-BASED SWAPS.—Sectibn 13 of the Securities Ex-
3 change Act of 1934 (15 U.S.C. 78m) is amended by add-
4 ing at the end the following:

5 “(m) PuBLIC REPORTING OF AGGREGATE SECURITY-
6 BASED SWAP DATA.—

7 “(1) IN GENERAL.—The Commission, or a per-
8 son designated by the Commission pursuant to para- |
9 graph (2), shall make availéble. to the public, in a
10 manner that does not disclose the business trans-
11 actions and market positions of any person, aggre-
12 gate data on security-based swap trading volumes
13 and positions from the sources set forth in para-
14 - graph (3). |

15 “(2) DESIGNEE OF THE COMMISSION.—The
16 Commission may designate a clearing agency or a
17 security-based swap repository to carry out the pub-
18 - lic reporting described in paragraph (1).

A 19 | “(3) S_OU_RCE_S OF INFORMATION.—The sources
20 of the information to be p_ubliclly reported as de-
21 | seribed in paragraph (1) are— |
22 - “(A) clearing agen.cies'purfsuant to section
23 3A;

24 “(B) secﬁrify—based ‘swap repositories pur-
25 suant to subsection (n); and
f:\VHLC\1 20909\120909.014.xmi (456670110) -
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“(C) reports received by the Commission

pursuant to seetion 13A.

“(n) SECURITY-BAS_ED SwaP REPOSITORIES.—

“(1) REGISTRATION REQUIREMENT.— |

“(A) IN GENERAL.—It shall be unlawful
for a security;based swap repository, unless reg-
istered with the Commission, directly or indi-
rectly to make use of the mails or any means
or instrumentality of interstate commerce to
perform the functions of a security-based swap
ref;ository. |

“(B) INSPECTION AND' EXAMINATION;—
Registered security-based swap repositories
shall be subject to inspection and examination
by any representatives of the Commission.
“(2) STANDARD SETTING.—

“(A) DATA .\ IDENTIFICATION.—The Com-

mission shall preseribe standards that specify

“the data elements for each security-based swap

that shall be collected and maintained by each
security-based sWap repository.

“(B) DATA COLLECTION AND MAINTE-

NANCE.—The Commission shall preseribe data

collection and data maintenance standards for

security-based swap repositories. &

(456670110)
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“(C) COMPARABILITY.——The standards
prescribed by the Commission under this sub-
section shall be comparable to the data stand-
ards imposed by the Commission on clearing

agencies that clear security-based swaps.

. “(3) DuTiES.—A security-based swap reposi-

tory shall—

“(A) accept data prescribed by the Com-
mission for each security-based swap under this
paragraph (2);

“(B) maintain such data in such form and
manner and for such period as may be required
by the Commission;

“(C) provide to the Commission, or its des-
ignee, such information as is required by, and
in a form and at a frequency to be determined
by, the Commission, in order to coinply with the
public reporting requirements contained in sub-
section (m); and

“(D) make available, on a confidential
basis, all data obtained by the security-based
swap repository, inc_hiding ' individligl
counterparty trade and position data, to the

Commission, the appropriate ¥ederal banking

agencies, the Commodity IFutures’ Tradipg

(456670110)



F:\P11\FR\AMDS\PETEMN_01.XML

191

1 Commission, the 'Finaneial Services Oversight

2 Council, and the Department of Justice or to

3 other persons the Comnﬁssion deems appro-

4 priate, including foreign financial superwisors

5 (including foreign futures authorities), foreign

6 central banks, and foreign ministries.

7 “(4) RuLES.—Not later than 1 year after the

8 date of the enactment of the Derivative Markets

9 Transparency and Accountability Act of 2009, the
10 Cbmmission shall adopt rules governing persons that
11 are registered under this seetion,' including rules
12 that specify the data elements that shall belcolle_eted
13 and maintained.

14 | “(5) ExeMPTIONS.—The Commission may ex-
15 empt_, conditionally or unconditionally, a seeurity-
16 based swap repository from the requirementé of .thi's
17 section if the Commission finds that such seéurity—
18 based swap repos_itory is subject to comparable, com-
19 - prehensive "supervision or regulation on a consoli-
20 dated basis by the Commodity IFutures Trading
21 Commission, a Prudential Regulator or the appro-
22  priate governmental authorities in the; ofganization’s
23 homé eoﬁntry' or if necessafy or éppropriate in the
24 public interest and consistent with the purpose of
25 this Act.”. . a

fAVHLCH 20909\120909.014.xr.’nl‘, E {456670110) -
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1 SEC. 3204. REGISTRATION AND REGULATION OF SWAP

2 DEALERS AND MAJOR SWAP PARTICIPANTS.
3 The Securities Exchange Act of 1934 (15 U.S.C. 78a,
4 et seq.) is amended by inserting after section 15E (15
5 U.S.C. 780-T) the following:
6 “SEC. 15F. REGISTRATION AND REGULATION OF SECURITY-
7 BASED SWAP DEALERS AND MAJOR SECU-
8 RITY-BASED SWAP PARTICIPANTS.
9 “(a) REGISTRATION.— |
10 “(1) It shall be unlawful for any person to act
11 as a security-based swap dealer ﬁnless such person
12 1s registered as a security-based swap dealer with
13 the Commission.
14 “(2) It shall be unlawful for any person to act
15 as a major security-based swap participant unless
16 such person is registered as a major security-based
17 swap participant with the Commission.
18 “(b) REQUIREMENTS.— _
19 (1) IN GENERAL.—A person shall ‘._reg'ister as
20 a security-based swap dealer or major security-based
21 swap participant by filing a registration. application
22 with the Commission.
23 “(2) CONTENTS.—The application' shall be
24 " made in such form and manner as prescribed by the
25 Commissidn, giving any nformation and facts as the
26 Commission may deem necessary cdncerning tie
f:\VHLC\120909\1205-309.01_4.me "~ (456670110) .
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business in which the applicant is .dr will be engaged.
Such persoh, ‘when registered as a security-based
swap dealer or major security—based swap partici-
pant, shall continue to report and furnish to the
Commission such information pertaining to such
person’s business as the Commission may require.

“(3) EXPIRATION.—Each registration shall ex-
pire at such time as the Commission may by rule of
regulation preséribe.- |

“(4) RULES.—Except as provided in sub-
sections (¢) and (d), the Commission may préseribe
rules applicable to seéurity—based swap dealers and
rhajor security-based swap participants, including
ruies that limit the activities of security-based swap
dealers and major security-based swap participants.
Except as provided in subsection (d)(1)(A),  the
Commission may provide conditional or uncondi-
tional exemptioné from some oOr all of the rules or
requirementé prescribeci under this sectiQn for secu-
rity-based .swap dealers and major security-based
swap participants. |

- (B) TRANSITION —Rules adopted under this

section shall provide for the registration of security-

based swap dealers and major security-based swap

participants no later than 1 year after the effectiye .

FAVHLC\120909\120909.014 .xml (456670110)
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1 date of the Derivative Markets Transparency and
2 Accountability Act of 2009.

3 “(c) RULES.—

4 | “1) In GENERAL.—Not later than 1 year after
5 the date of the enactment of the Derivative Markets
6 Transparency énd Accountability Act of 2009, the
7 | Commission shall adopt rules for persons that are
8 registered as security-based swap dealers or major
9 secﬁrjty—based swap participants under this Act.

10 ‘“(2) EXCEPTION FOR PRUDENTIAL REQUIRE-
11 MENTS.—The Commission shall not preseribe rules
12 imposing prudential requirements on security-based
13 swap dealers or 'm.ajor security-based swap partici-
14 pants for which there is a Prudential Regulator.
15 This provision shall not be construed as limiting the
16 authority of the Commission to prescribe appropriate ‘
17 business conduct, reporting, and recordkeeping re-
18 quirements to protect investors.

19 “(a) CAPITAL AND MARGIN REQUIREMENTS —
20 “(1) IN GENERAL—
21 “(A) BANK SECURITY-BASED SWAP DEAL-
22 "ERS AND MAJbR SECURITY-BASED SWAP PAR-
23 TiCIPANTS.—Each registered = security-based
24 swap dealer and major security-based swap par-
25 ticipant for which there is a Prudential Re%}l— L

FAVHLC\120909\120909.014.xml  (456670110) B
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lator shall meet such minimum capital require-
ments and minimum initial and.{fariation mar-
gin requirements as the Prudential Regulators
shall by rule or regulatiori jointly prescribe
that— | 7
“(i) help ensure the safety and sound-
ness of the security-based swap dealer or
major security-based swap participant; and
“(11) are appropriate for the risk asso-
ciated with the non-cleared swaps held as
a swap dealer or _majof swap participant.

“(B) NON-BANK SECURITY-BASED SWAP

DEALERS AND MAJOR SECURITY-BASED SWAP

PARTICIPANTS.—Each fegistered security-based
swap dealer and major security-based swap par-
ticipant for which there i1s not a Prudential

Regulator shall meet such minimum capital re-

‘quirements and minimum initial and variation

margin requirements as the Commission shall
by rule or regulation presecribe that—

“(i) help ensure the safety and sound-

ness of the security-based swap dealer or

major security-based swap participant; and

{456670110)
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) ““(i1) are appropriate for the risk asso-
ciated with the non—cle;ared swaps held as
the swap dealer or major swap participant.
“(2) RULES.—

“(A) BaNK SECURITY-BASED SWAP DEAL-
ERS AND MAJOR SECURITY-BASED SWAP PAR-
TICIPANTS.—Not later than 1 year after the
date of the enactment of the Derivative Markets
Transparency and Accountability Act of 2009,
the Prudential Regulators, in __consultation' with
the Commission, shall jointly adoptlrules Ipos-
ing capital and margin requirements under this
subSection for security-based swap dealers and
major security-based swap participémts, with re-
spect to their activities as a security-based swap
dealer or majof security-based swap participant
for which there is a Prudential Regulator.

.“(B) NON-BANK SECURITY-BASED SWAP
DEALERS .AND MAJOR SECURITS{-BASED SWAP
PARTICIPANTS.—Not later than 1 year after the.

date of the enactment of the Derivative Markets

—Tra,nsparency and‘Acc'ountébility 'A_ét of 2009,

the Commission shall adopt rules imposing cap-

“ital and margin req_uirementé under this sub-

section for security-based swap dealers and = -

(456670110)
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1 ‘major security-based swap participants for
2 which there is no Prudential Regulator.
3 “(3) AuTHORITY.—Nothing in this section shall
4 limit the authority of the Commission to set capital
5 requirements for a broker or dealer registered in ac-
6 cordance with section 15 of this Act.
7 “(e) REPORTING AND RECORDKEEPING.—
8 | “1) IN GENERAL.;Each registered security-
9 based swap dealer and major security-based swap
10 participant—
11 ““(A) shall make such reports as are pre-
12 seribed by the Commission by rule or regulation
13 - regarding the transactions and positions and fi-
14 nancial condition of such person;
15 “(B) for which— | |
‘16 " “(i) there is a Prudential Regulator
17 shall keep books. and records of all activi-
18 ties related to its business as a security-
19- | based sw.ap'- dealer or ‘major security-based
20 - swap participant in such form and manner
21- and for such period aé fnay be preseribed
22 by the 'Commission._by fule or regulation;
23 ““(i1) there i1s no Prudential Regulator
24 - shall keep béoks' and records in such form
25 and manner and for such period as may be

FAVHLC\120909\120909.014.xml (456670110)
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1 preseribed by the Commission by rule or
2 regulation; and
3 (C) shall keep such books and records
4 open to inspection and examination by any rep-
5 resentative of the Commission.
6 - “(2) RuLEs.—Not later than 1 year after the
7 date of enactment of the Derivative Markets Trans-
8 parency .and Accountability Act of 2009, the Com-
9 mission shall adopt rules govérning reporting and
170 recordkeeping for security-based swap dealers and
11 major security-based swap participants.
12 “(f) DAILY TRADING RECORDS.—
13 “(1) INn GENERAL.—Each registered security-
14 based swap dealef ‘and major seeufity—based swap
15 participant shall maintain daily trading records of
16 1ts seeurity—bas.ed swaps and all related records (in- -
17 cluding related transactions) and recorded eommu—l
18 nications including but not limited to electronic mail,
19 instant messages, and reeordings of tel'ep'hon_e ealls',
20 for such period as may be preseribed by the Com-
21 * mission by rule or regulation.
22 © «(2) INFORMATION REQUIREMENTS.—The daily
23 trading records shall include such information as the
24 - Commission shall prescribe by rule or regulation.
FAVHLC\1200001120909.014.xml  (45667010) B
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1 “(3) CUSTOMER RECORDS.—Each registéred se-

2 curity-based swap dealer or major security-based

3 swap participant shall maintain daily trading records

4 for each customer or counterparty in such rhanner

5 and form as to be identifiable with each security-

6 based swap transaction.

7 “(4) AUDIT TRAIL.—Each registered security-

8 based swap dealer or major security-based swap par-

9 ticipant shall maintain a complete audit trail for
10 conducting comprehensive and accurate trade recon-
11 structions.

12 “(5) RuLES.—Not later than 1 year after the
13 date of the enactment of the Derivative Markets
14 Transparency and Account.ability' Act of 2009, the
15 Commission shall adopt rules governing daily trad-
16 ing records for security-based swap dealers and
17 major éeeurity—based swap participants.

18 “(g) BusiNESSs CONDUCT STANDARDS.—

19:- “(1) IN GENERAL.—Each reg'istéred security-
20 based swap dealer and major séeurity—based swap
21 participant shall conform with business conduect
22 standards as may. be prescribed By the Commission
23 by rule or regulation addressing—

24 “(A) fraud, .manipulétion, and other abu-
25 sive practices involving security-based swaps -

fAVHLC\120909\120909.014.xmi (456670110)
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(including security-based swaps that are offered
but not enterea nto);

“(B) diligent, supervision of its business as
a security-based swap dealer;

“(C) adherence to all applicable position
limits; and

“(D) such other matters as the Commis-
sion shall determine to be necessary or appro-
priate.

“(2) BUSINESS CONDUCT REQUIREMENTS.—

Business conduct requirements adopted by the Com-

mission shall—

“(A) establish the standard of care for a
security-based swap dealer or major sécurity—
based swap participant to verify that any secu--
rity-based swap countefparty meets the eligi-
bility standérds for an eligible contract partici-
pant;

“(B){ 'require disclosure by the security-
based swap dealer or major security-based swap

participant to any counterparty to the security-

‘based swap (other than a security-based swap

dealer or major. security-based sWap partici-

pant) of:

%

(456670110)
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1 “(i) information about the material
2 ‘risks and characteristics of the seeuﬁty—
3 based swap; |

4 ‘(i) fbr cleared security-based swaps,
5 upon the request of the counferparty, the
6 daily mark from the appropriate clearing
7 agency, and for non-cleared security—based
8 _ swaps, upon request of the counterparty,
-9 the daily mark of the security-based swap
10 dealer or major security-based swap partic-
11 ipant; and

12 “(i1) any other méterial incentives or
13 conflicts of interest that the securiiiy—baséd
14 swap dealer or major éecurity—based swdp
15 participant may have in connection with
16 the security-based swap; and

17 “(C) establish such other standards and
18 requirements as the Commission may determine
19 are necessary or appropriate in the. public inter-
20 est, for the protection of investors, or otheMse
21 in furtherance of the purposes of this title.
22 “(3) RuLES—The Commission shall prescribe.
23 rules under this subsection governing business con-

- 24 duét standards for security-based swap dealers and

25 major sec-u'rity—base.d swap participants not later . -

fAVHLC\120909\120909.014.xm (456670110)
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.than 1 year after the date of enactment of the De-

rivative Markets Transparency and Accountability
Act of 2009.
“(h) DOCUMENTATION STANDARDS.—

“(1) IN GENERAL.—Each registered security-
based swap dealer and major security-based swap
participant shall conform with standards, as may be
prescribed by the Commission by rule or regulation,
addressing timely and accurate confirmation, proc-
essing, netting, documentation, and valuation of all

security-based swaps.

“(2) RuLeEs.—Not later than 1 year after the

date of enactment of the Derivative Markets Trans-
parency and Accountability Act of 2009, the Com-

mission and the appropriate Federal banking agen-

cies, shall adopt rules gove_rnirig the standards de-.

seribed in paragraph (1) for security-based swap
dealers and major security-based swap participants.

“(i) DEALER RESPONSIBILITIES.—Each registered

security-based swap dealer and inajor security-based swap

participant at all times shall comply with the following re-

22 quirements:

23

24 based swap dealer or major security-based swap par-

25 ticipant shall monitor its trading.in seéurity—basigdr o
fAVHLC\120909\120909.014 .xml (456670110) -
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1 swaps to prevent violations of applicable position
2 limits. |
3 “(2) DISCLOSURE OF GENERAL INFORMA-
4 TION.———Th.e security-based swap dealer or major se-
5 curity-based swap participant shall disclose to the
6 Commission or to the Prudential Regulator for such
7 security-based swap dealer or major security-based
8 - swap particip&ht, as applicable, information con-
9 cerning— |
10 “(A) terms and conditions of its security-
11 based swaps; |
12 “(B) security-based swap trading oper-
13 ‘ations, mechanisms, and practices; |
14 | “(C) financial integrity protections relating
15 to security-based swaps; and
16 “(D) other information relevant to its trad-
17 ing in security-based swaps.
18 “(_3) ABILITY TO OBTAIN INFORMATION.—The
19 security-based swap dealer or major swap security-
20 based participant shall— |
21 “(A) establish and enforce internal systems
22 and procedures to-obtain any necessary infor-
23 mation to perform any of the functions dé-
24 seribed in this section; and
fAVHLC\120909\120909.014 xmt (456670110) B
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“(B) provide the information to the Com-

_ mission or to the Prudential Regulator for such

security-based swap dealer or major security-
based swap participant, as applieable, upon re-
quest.

“(4) CONFLICTS OF INTEREST.—The security-

based swap dealer and major séeurity-based swap
participant shall implement conflict-of-interest sys-

tems and procedures that—

“(A) establish structural and institutional

safeguards to assure that the activities of any

person within the firm relating to research or

analysis of the price or market for any security
are separated by appropriate informational par-
titions within the firm from the review, pres-
sure, or oversight of those whose involvement in
trading or clearing activities might potentially
bias their judgment or supervision; and

“(B) addres; such other issues as the

Commission deterniines appropriate.

“O) STATUTORY DISQUALIFICATION.—Except to the
extent otherwise specifically provided by rule, regulation,

- or order of the Commission, it shall be unlawful for a secu-
rity-based swap dealer or a major security-based swap par-

ticipant to permit any person associated with a security--

(456670110)
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based swap dealer or a major security-based swap partici-
- pant who is subject to a statutory disqualifieaﬁon to effect
or be involved in effecting security-based swaps on behalf -
of such security-based swap dealer or fnajor security-based
swap participant, if such security-based swap dealer or
ndajor security-based swap participant knew, or in.the ex-
ercise of reasonable care should have known, of such stat-
utory disqualification. | |
“(k) ENFORCEMENT AND ADMINISTRATIVE PRO-

CEEDING AUTHORITY.—

“(1) PRIMARY ENFORCEMENT AUTHORITY.—

“(A) SEC.—Except as provided in sub-
paragi“aph- (B), the Commission shall have ex-
élusive authority to enforce the amendments
made by subtitle B of the Derivative Markets
Transparency and Accountability Act of 2009
with respect to any person.

“(B) PRUDENTIAL REGULATORS.—The
Prudential Rég'ulators shall have exélusive au-
thority to enforce the provisions of = section
15F(d) and.other prudential requirements of
this Act with respect to banks, and branches or
agencies of foreign banks that are security-

based swap dealers or major security-based

- swap participants. P

(456670110)



F:AP1 \FRAMAMDS\PETEMN_01.XML

206

1 “(C) REFERRAL.—

2 “(i) VIOLATIONS OF NONPRUDENTIAL

3 REQUIREMENTS.—If the Prudential Regu-

4 lator for a security-based swap dealer or

5 major security-based swap participént has

6 cause to believe that such security-based

7 swap dealer or major security-based swép

8 participant may have engaged in conduct

9 that constitutes a violation of_ the non-
10 prudential requirements of section 15F or
11 rules adopted by the Comrhission there-
12 under, that Prudential Regulator may rec-
13 ommend in writing to the Commission that
14 the Commission initiate an enforcemen_t.
15 proceeding as authorized under this Aect.
16 The recommendation shall be accompanied
17 by a written explanation of the concerns
18 giviﬁg rise to the reéommendation.

19 “(i1) VIOLATIONS OF PRUDENTIAL RE-
20 QUIREMENTS.—If the Commission has
21 cause to believe that a securities-based
22 swap dealer or major securitiés-based swap
23 - participant that has a Prudential Regu-
24 lator may have engaged in ‘conduet that
25 constitute a violation of the prud_ential re-

fAVHLC\12090911209809.014 .xm! (456670110) :
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1 ‘ quiremerits of sectidn 15F(e) or rules
2 adopted thereunder, the Commission may
3 recommend in writing to the Prudential
4 Regulator that the- Pfudential Regulator
S initiate an enforcement proceeding as au-
6 thorized under this Aét. The recommenda-
7 tion shall be accompanied by a written ex-
8 planation of the concerns giving rise to the
9 recommendation.
10 “(2) CENSURE, DENIAL, SUSPENSION; NOTICE
11 AND HEARING.—The Commission, by order, shall
12 censure, place limitations on the activities, functions,
13 or operations of, or revoke the registration of any se-
14 curity-based swap dealer or major security-based
15 swap participant that has registered with the Com-
16 mission pursuant to subsection (b) if it finds, on the
17 record after notice and opportunity for hearing, that
18 such censure, placing of limitations, or fevocation 18
19 in the public interest and that such security-based
20 éwap dealer or major. Se_curity—bésed swap- partici-
21 paht, or. any person associated.-,with such security-
22. based sWap dealer or major secufity—bésed swap par-
23 ticipﬁant effecting or involved in effecting trans-
24 actions in security-based swzips on behalf of such se-
25 | curity-based swap dealer or major: Security-baggd_ o
f:\VHLC\120909\126909.014.xml  (456670110) .
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swap participant, whether prior or subsequent to be-

coming so associated—

“(A) has committed or omitted any act, or
is subject to an order or finding, enumerated in
subparagraph (A), (D), or (K) of paragraph (4)
of section 15(b);

“(B) has been convicted of any offense
spécified in subparagraph (B) of such para-
graph (4) within 10 years of the commencement
of the prbceedings under this subsection;

“(C) is enjoined from any action, conduct,

or practice specified in subparagraph (C) of

such paragraph (4);
“(D) is .sﬁbject to an order or a final order

specified in subparagraph (F) or (H), respec-

-tively, of such paragraph (4); or

“(E) has been found by a foreign financial

regulatory authority to have committed or omit-

- ted any act, or violated any foreign statute or:

regulation, enumerated in ‘subparagraph (G) of

such paragraph (4).

“(3) ASSOCIATED PERSONS.—With respect to

any person who is associated, who is seeking to be-
come associated, or, at the time of the alleged mis-

conduct, who was associated .or was seeking to be- '
p S

(456670110)
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come éssociated with a security-based swap dealer or
major security-based swap participant for the pur-
pose of effecting or being involved in effecting secu-
rity-based swaps on behalf of such security-based
swap dealer or méjor security-based swap partici-
pant, the .Commission, by order, shall censure, place
limitations on the activities or functions of such per-
son, or suspend for a period not exceeding 12
months, or bar such person from being associated
with  a security-based swap dealer or major security-
based swap pérticipant, if the Commission finds, on
the record after noﬁce and opportunity for a .hear-
ing, that such censure, placing of limitations, sus-

pension, or bar is in the public interest and that

such person—

“(A) has committed or omitted any. act; or
1s subject to an order or ﬁndjng, enumerated in
subparagraph (A), (D), or (E) of paragraph (4)
of section 15(b);

“(B) | has been convicted of any “offense
‘specified in subparagraph (B)< of such para-

- graph (4) within 10 years of the commencement

of the proceedings under this subsection;
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“(C) 1s enjoined from any action, conduct,
or practice specified in subparagraph (C) of
such paragraph (4);
“(D) is subject to an order or a final order
specified in subparagraph (I) or (H), respec-
tively, of such paragraph (4); or

“(E) has been found by a foreign financial

regulatory authority to have committed or omit-

ted any act, or violated any foreign statute or
regulation, enumerated in subparagraph (G) of

such paragraph (4).

“(4) UNLAWFUL CONDUCT.—It shall be unlaw-

13 ful—

14
15
16
17
18
19
20
21
2
23
24
25

fAVHLC\ 209'09\1 20969.01 4.xml
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“(A) for any person as to whom an order

under paragraph (3) is in effect, without the

consent. of the Commission, willfully to become,

or to be, associated with a security-based swap
dealer or major security-based swap participant
in contravention of such order; or -

“(B) for any securitj—based swap déaler or
major security-based swap participant to permit
such a person, without the consent of thé Cormn-
mission, to become or remaih a person associ-

ated with the security-based swap dealer or

- major security-based swap participant in con- :

" (456670110) -
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1 travention of such order, if such security-based
2 swap dealer or major security-based swap par-
3 ticipant knew, or in the exercise of reasonable
4 care shoﬁld have known, of such order.”.
5 SEC. 3205. REPORTING AND RECORDKEEPING.
6 (a) The Securities Exchange Act of 1934 (15 U.S.C.
7 178a, et seq.) 1s amended by inserting aﬂ_:ef section 13 the
8 following section:
9 “SEC.-_ 13A. REPORTING AND RECORDKEEPING FOR CER-
10 TAIN SECURITY-BASED SWAPS.
- 11 “(a) IN GENERAL.—Any person who enters into a se-
12- curity-based swap and—
13 “(1) did not clear the seeurity—based swap in
14 . accordance with secﬁon 34A; and
15 | “2) did not have data regardiﬁg the security-
16 based swap accepted by a security-based swap repos-
17 itory in accordance .“dfh rules adopted by the Com-
1'8 mission under section 13(n), | |
19 shall meet the requirements in s’ubseetioﬁ (b).
20 “(b) REPORTS.—Any person .deseribed In subsection
21 (a) shall— |
22 “(1) make such reports in such form and man-
23 ner and for such period as the Commission shall pre-
24 seribe by rule or regulation regarding the se_eurity—,
25 based swaps held by the person; and
FAVHLC\120909\120909.014 xml (456670110) ”
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“(2) keep books and records pertaining to the
security—baéed swaps held by the person in such
formm and manner and for such period as may be re-
quired by the Commission, which books and records
shall be open to inspection by any representative of
the Commission, an appropriate Federal banking
agency, the Commodity Futures Trading Commis-
sion, the Iinancial 'Services; Oversight Council, and

the Department of Justice.

“(¢) IDENTICAL DATA.—In adopting rules under this

section, the Commission shall require persons described in
subsection (a) to report the same or more comprehensive
data than the Commission requires security-based swap

repositories to collect under subsection (n).”.

(b) BENEFICIAL OWNERSHIP REPORTING.—

(1) Section 13(d)(1) of the Securities Exchange
Act of 1934 (15 U.S..C. 78m(d)(1)) is amended by
inserting “or otherwise becomes or is deemed to be-
come a beneficial'.,ovvnel_.“ of any of the foregoing upon
the purchase or Vsale of a security-based swap or °
other derivative instrument that the Commission
may define .by rule, and” after “Alaska Native
Claims Settlefnent Act,”; and |

(2) Section 13(g)(1) of the Securities Exchange

Act of 1934 (15 U.S.C. 78m(g)(1)) is amended by

fAVHLC\120909120909.014.xml (456670110)
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1 inserting “‘or otherwise becomes or is deemed to be-
2 come a beneficial owner of any security of a class de-
3 scriberd in subsection (d)(1) upon the purchase or
4 sale of a security-based swap or other derivative in-
5 strument that the Commission may define by rule”
6 éfter_‘.‘subs_ection (d)(1) of this section”..
7 (¢) REPORTS BY INSTITUTIONAL INVESTMENT MAN-
8 AGERS._—Section 13(£)(1) of the Securities Exchange Act -
9 of 1934 (15 U.S.C. 78m(f)(1)) is amended by inserting
10 “or otherwise becomes or is deemed to become a beneficial
11 owner of any security of a class described in subsection
12 (d)(1) upon the purchasé_ or sale of a security-based swap
13 or other derivative instrument that the Commission may -
- 14 define by rule,” after “subsection (d)(1) of this section’.
15 (d) ADII\/IINISTRATIVE' PROCEEDING AUTHORITY.%
16 Section 15(b)(4) of the Securities Exchénge Act of 1934
17 (15 U.8.C. 780(b)(4)) is amended— | |
18 (1) in subparagraph (C), by adding “security-
19 based swap dealer, major security-based swap partic-
20 ipant,” "after “government securities dealer,”; and -
21 | (2) in sﬁbparag'raph (I", by adding “, or secu-
22 rity-based swap dealer, or a major -security—based
23 swap participant” after “or dealer”.
-

fAVHLC\120909\120909.014.xm! (45667011 0)
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(e) DERIVATIVES BENEFICIAL OWNERSHIP.—Section
13 of the Securities Exchange Act of 1934 (15 U.S.C.
78m) 1s amended by adding at the end the following: |

“(0) BENEFICIAL OWNERSHIP.—For purposes of this
section and section 16, a person shall be deemed to acquire
beneﬁcia.l ownership of an equity security based on the
purchase or sale of a security-based swap or other deriva-
tive instrument only to the extent that the Commission,
by rule, determines after consultation with the Prudential
Regulators and the Secretary of the Treasury, that the
purchase or sale of the secilrity—based swap or other deriv-
ative instrument, or class of security-based swaps or other
derivative instruments, pfovides incidents of ownership

comparable to direct ownership of the equity security, and

that it 1s necessary to achieve the purposes of this section

that the purchase or sale of the security-based swaps or
instrument, or class of security-based swap or instru-

ments, be deemed the acquisition of beneficial ownership

- of the equity security.”.

SEC. 3206. STATE GAMING AND BUCKET SHOP LAWS.
‘Section 28(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78bb(a)) is amended to read as follows:
“(a) Except as provided in'sﬁbseeti_(')n.(f), the rights
and remedies provided by this title shall be in addition

to any and all other rights and remedies that may exist -

December 9, 2009 (9:48 a.m.)
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at law or in equity; but no person permitted to maintain-

a suit for damages under the provisions of this title shall
recover, through satisfaction of judgment in one or more
actions; a total amoﬁnt in excess of his actual damages
on ‘account of the act complained of. Except aé otherwise
specificélly 'provided in this title, nothing in this title shall
affect the jurisdiction of the securities cofnmission (or any
agency or ofﬁ_'cer- performing like functions) of any State
over any security or any person insofar as it does not con-
flict with the provisions of this title or t_he rules and regu-
lations thereunder. No State law which prohibits or regu-
lates the making or promoting of wagering or gaming con-
tracts, or the operation of ‘bucket shops’ or other similar
or related activities, shall invalidate (1) any put', call,
straddle, option, privilege, or other security subject to this
title (except any security that has a pari-mutuel payout
or otherwise is determined by the Commission, acting by
rule, regulation, or order, to be appropriately subject to
such -law's), or apply to any activity which is incidental or
related to the offer, purchase, sale-, eXercise, settlement,

or closeout of any such security, (2) any security-based

swap between eligible contract participants, or (3) any se- |

curity-based swap effected on a national securities ex-

change registered pursuant to section 6(b). No provision

of State law regarding the offer, sale, or distribution_of .

fAVHLC\ 20900\120909.014.xm (456670110)
December 9, 2009 (9:48 a.m.)
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1 securities shall apply to any transaction in a security-

2 based swap or a security futures product, except that this
3 sentence shall not be construed as limiting any State anti-
4 fraud law of general applicability. A security-based swap
5 may not be regulated as an insurance contract under State
6 law.”.
7 SEC. 3207. AMENDMENTS TO THE SECURITIES ACT OF 1933; B
8 TREATMENT OF SECURITY-BASED SWAPS.
9 (a) DEFINITIONS.—Section 2(a) of the Sécurities Act
10 of 1933 (15 U.S.C. 77b(a)) 1s amended—
11 (1) in paragraph (1), by inserting “security-
12 | ‘based swap,” after “‘security future,”;
13 (2) in paragraph (3) by adding at the end the
14 following: “Any offer or sale of a security-based
15 swap by or on behalf of the issuer of the securities
16 upon which such security-based sWap 18 based or is
17 referenced, an affiliate of the issuer, or an under-
18 writer, shall eonstitute a contract for sale of; sale of,
19 offer for sale, or offer to sell such securities.”’; and
20 (3) by adding at the end the following:
21 “(17) The terms ‘swap’ and ‘security—based :
22 swap"'have the same meanings as provided in .se.c—
23 tions 1a(35) of the Commodity Exchange Act (7
24 U.S.C. 1a(35) and section 3(a)(68) of the Securi-
25 ties Exchange Act of 1934,
fAVHLC\120900\120909.014.xmi  *  (456670H0) -
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“(18) The terms ‘purchase’ or ‘sale’ of a secu-
rity-base'd swap shall be deemed to mean the execu-
tion, termination (prior to its scheduled maturity
date), assignment, exchange, or similar transfer or
conveyance of, or _exting‘uishing of rights or obliga-
tions ﬁnder, a security-based swap, as the context
may require.”’.

(b) ExEMPTION FROM REGISTRATION.—Section 3(a) .

of the Securities Act of 1933 is amended by adding at

10 the end the following:

11

13
14
15
16
17
18 .
19

“(15) Any security-based swap, as defined in
section 2(a)(17) that is not otherwise a security as
defined in section 2(a)(1) and that sa’tisﬁes such
conditions as established by rule or regulation by the
Commission consistent with the proﬁsio_ns of the
Derivative Markets Transparency and Aécountability )
Act. of 2009. The Commission shall promulgate rules
implementing this exemption.”.

(e) REGISTRATION OF SECURITY-BASED SWAPS.—

20 Section 5 of the Securities Act of 1933 (15 U.S.C. 77e)

21 is amended by adding at the end the following:

22

“(d) Notwithstanding the provisions of section 3 or

23 section 4, unless a registration statement meeting the re-

24 quirements Qf'subsection (a) of section 10 is in effect as:

25 to a security-based swap, it shall be unlawful for any per-

FAVHLC\1 209091120909.014.xml . (456670110)
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son, directly or indiréctly, to make use of any means or
instruments of transportation or communication in inter-
staté commerce or of the mails to offer to sell, offer to
buy or purchase or sell .a- seéurity—based swap to any per-
son who is not an eligﬂ)le contract participant as defined
in section la(12) of the Commodity Exehange Act (7
U.8.C. 1a(12)).”.

SEC. 3208. OTHER AUTHORITf.

Unless otherwise provided by its terms, this subtitle
does not divest any appropriate Federal banking agency,
the Commission, the Commodity FFutures Trading Com-
mission, or other Federal or State agency, of any authority
derived from any other applicable law.

SEC. 3209. JURISDIéTION.

(a) Section 36 of the Securities Exchange Act of
1934 (15 U.S.C. 78mm) is amended by adding at the end
the following new subsection:

“(¢) DERIVATIVES.—The Commission shali not.g'rant
exemptions from thé security-based swap préﬁiéions of the
Derivative Markets Transparency and Aceou.ntabi.lity Act
of" 2009, except as expressly authorized under the prowvi-
sions of that Act.”. B | _

 (b) Section 30 of the -Seeuriti_es Exchange Act of |
1934 1s amended by a.ddinglat the end the following:

fAVHLC\120909\120909.014 .xml (456670110)
Decer_nber 9, 2009 (9:48 a.m.)
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“(e) No provision of this Act that was added by the

Derivative Markets Transparency and Accountability Act
of 2009 or any rule or regulation thereunder shall apply
to any person insofar as such person transacts a business
in security-based swaps without the jurisdiction of the
United States unless he transacts such business in con-
travention of such rules and regulations as the Commis-
sion may prescribe as necessary or éppropriate to prevent
the evasion of any provision of this Act that was added
by the Derivative Markets Transparency and Account- .
ability Act of 2009. This subsection shall not be construed
to limit the jurisdiction of the Commission under any pro-

vision of this Act as in effect prior to enactment of the

Derivative Markets Transparency and Accountability Act

of 2009.”.
SEC. 3210. EFFECTIVE DATE.

(a) Unless otherwise provided, the provisions of this
subtitle sha_ll become effective the later of 270 dayé after

the date of the enactment of this subtitle or, to the extent

‘a provision of this subtitle requires rulemaking, no less

than 60 days after publication of a final rule or regulation
implementing such provision of this subtitle.

(b) Subsection (a) shall not preclude the Securities

Exchange Commission from any rulemaking required to

implement the provisions of this subtitle. - P

December 9, 2009 (9:48 a.m.)
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1 Subtitle C—Improved Financial

2 and Commodity Markets Over-
3 sight and Accountability |
4 SEC. 3301. ELEVATION OF CERTAIN INSPECTORS GENERAL
5 TO APPOINTMENT PURSUANT TO SECTION 3
6 OF THE INSPECTOR GENERAL ACT OF 1978.
7 (a) INCLUSION IN CERTAIN DEFINITIONS.—Section
8 12 of the Inspector General Act of 1978 (5 U.S.C. App.)
0 is amended—
10 (1) in paragraph (1), by striking “or the Fed-
11 eral Cochairpersons of the Commissions established
12 under section 15301 of titlé 40, United States
13 Code;” and inserting “the Federal Cochairpersons of
14 the Commissions (J;stablished under section 15301 of
15 title 40, United States Code; the Chairman of the
16 Board of Governors of the Federal Reserve System;
17 the Chairman of the Commodity Futures Trading
18 . Commission; the Chairman of the National Credit
19 Union Adminjstré'tion; the Director 0f the Pension
| 20 Benefit Guaranty Cofporation; the Chairman of the
21 . Securities and Exchange Commission; or the Direc-
22 tor of the Consumer Financial Prbteetion Agency;”;
23 and |
24 (2) in paragraph (2), by striking “or the Com-
25 " missions established under section 15301 of title 40, ..
f:\VHLC\120969\120909.014.xmt (456670110) -
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13 (1) by striking “the Board of Governors of the
14 Federal Reserve Sysi.;em,”;. |
15 (2) by striking “the Commodity Futures Trad-
16 ing Commission,”’;
17 (3) by striking ‘“‘the National Credit Union Ad-
18 ministration,”’; and |
19 ._ '.(4) by striking “the Pension Benefit Guaranty
20 Co‘rporation,.. the Securities ahd Exchang’e- Commis-
21 - sioﬁ,”.
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Unifed States Code,” and inserting ‘‘the Commis-
sions estdblished under section 15301 of title 40,
United States Code, the Board of Governors of the
Federal Reserve System, the Commodity Futures
Trading Commission, the National Credit Union Ad-
ministration, the Pension Benefit Guaranty Corpora-
tion, the Securities and Exchange Commission, or
the Director of the Consumer Financial Protection

Agency,”.

(b) ExXcLUSION FROM DEFINITION OF DESIGNATED

FEDERAL ENTITY.—Section 8G(a)(2) of the Inspector

General Act of 1978 (5 U.S.C. App.) is amended—
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1 SEC. 3302. CONTINUATION OF PROVISIONS RELATING TO

2 ' PERSONNEL.

3 (a) IN GENERAL.—The Inspector General Act of

4 1978 (5 U.S.C. App.) is amended by inserting aftef sec-

5 tion 8L the following:

6 “SEC. 8M. SPECIAL PROVISIONS CONCERNING CERTAIN ES-

7 TABLISHMENTS. |

.8 “(a) DEFINITION.—For purposes of this section, the

9 term ‘covered establishment’ means the Board of Gov-
10 ernors of the Federal Reserve Sysfem, the Commodity Fu-
11 tures Trading Commission, the National Credit Union Ad-
12 ministration, the Pension Beheﬁt Guaranty Corporation,
13 and the Securities and Exchange Commission.

14 “(b)' PROVISIONS RELATING TO ALL COVERED Es-
15. TABLISHMENTS.—

16 “(1) PROVISIONS RELATING TO INSPECTORS
17 GENERAL.—In the case of the Inspector General of
18 a covered establiéhment, subsections (b) a,nd. (e) of
19 section 4 of the Inspector General Reform Act of
20 2008 (Public Law 110—409) shall apply in the same
21 m_anher as if such covered establishment were a des-
22 ignated Federal entity under section 8G. An Inspec-
23 tor General who is subject to the preceding sentence
24 shall not be subject to section 3(e). |

25 ~“(2) PROVISIONS RELATING TO OTHER PER- o
26 SONNEL.—NotWi_thstanding paragraphs (}\7) and (@) o

FAVHLC\120909\120909.014.xml (456670110) | -
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of section 6(a), the Inspéetor General of a covered
establishmént may select, appoint, and employ such
ofﬁéers and employees as may be necessary for car-
rying out the functions, powers, and duties of the
Office of Inspector Géneral of such establishment
and to obtain the temporary or intermittent services
of experts or eonsulfants or an organization of ex-
perts or consultants, subject to the applicable Alaws
and regulations that govern such selections, appoint-
ments, and employment, and the obtaining of such
services, within such establishment.

“(e) PROVISION RELATING TO THE BOARD OF GOV-
ERNORS OF THE F'EDERAL RESERVE SYSTEM.—The pro-
visions of subsection (a) of section 8D (other than the pro-
visions of subparagraphs (A), (B), (C), and (E) of para-
graph (1) of such subsection (a)) shall apply to the Inspec-
tor General of the Board of Governors of the Federal Re-
serve System and the Chairman of the Boérd-of Governors
of the Federal Reserve System in the same manner as
such provisions apply to the Inspector General of the De-

partment of the Treasury and the Secretary of the Treas-

ury, respectively.”.

(b) CONFORMING AMENDMENT.—Paragraph (3) of
section 8G(g) of the Inspector General A(_;t of 1978 (5
U.S.C. App.) is repealed.

#
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SEC. 8303. CORRECTIVE RESPONSES BY HEADS OF CER-

TAIN ESTABLISHMENTS TO DEFICIENCIES
IDENTIFIED BY INSPECTORS GENERAL.

The Chairman of the Board of Governors of the Fed-
eral Reserve Systeno, the Chairman of the Commodity Fu-
tures Trading Commission, the Chairman of the National
Credit Union Administration, the Director of the Pension
Benefit Guaranty Corporation, and the Chairman of the
Securities and Exchange Commission shall each—

(1) take action to address deficiencies identified
by a repoft or investigation of the Inspector General
of the establishment concerned; or

(2) certify to both Houses of Congress that no
action is necessary or appropriate in connection with
a deficiency deseribed in paragraph (1).

SEC. 3304. EFFECTIVE DATE; TRANSITION RULE.

(a) EFFECTIVE DATE.—This subtitle and the amend-
ments made by this subtitle shall take effect 30 days after
the date of the enactment of this subtitle. _

(b) TRANSITTON RULE.—An individual serving as Tn-
spector General of the Boérd of Governors of the Federal
Reserve System, the Commodity Futures Trading Coni—

mission, the National Credit Union Administration, the

Pension Benefit Guaranty Corporation, or the See_uritiesv

‘and _Exchange Commission on the effective date of this

=

subtitle pursuant to an appointment made under section

-

December 9, 2009 (3:48 a.m.) -

;
et



F\P11\FRAAMDS\PETEMN_01.XML

225

1 8G of the Inspector General Act of 1978 (5 U.S.C.

2 App.)f
3 (1) may continue so serving until the President
4 makes an appointment under section 3(a) of such
5 Act with respect to the Board of Governors of the
6 Federal Reserve System, the Commodity Futures
7 ‘Trading Commission, the National Credit Union Ad-
8 ministration, the Pension Benefit Guaranty Corpora-
9 tion, or the Securities and Exchange Commission, as
10 the case may be, consistent with the amendments
11 made By section 301; and _
12 (2) shall, while serving under paragraph (1), re-
13 main subject to the provisions of sectién 8G of such
14 Act which, immediately before the effective date of
15 -this subtitle, applied with respect to the Inspector
16 General of the Board of Governors of the Federal
17 Reserve. System, the Commodity Futures Trading
18 Commission, the National Credit Union Administra-
19 tion, the Pension Benefit Guaranty Corporation, or
20 the Secﬁrities aﬁ'd Exchange Commission, as -t_hé
21

case may be, and suffer no reduction in pay.

Page 694, beg’inning on line 19, strike “a designatéd '

Federal entity” and insert “an establishment”.

fAVHLC\120909\120909.014.xm! (456670110)
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In the table of contents, strike the items relating to

111,

subtitles A, B, and C of title III, and sections

3001 through 3304 and insert the following:
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. Amendments to the Securities Exchange Act of 1934.
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. State gaming and bucket shop laws.
. Amendments to the Securities Act of 1933; treatmment of security-

based swaps.
. Other authority.
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. Effective date.

Subtitle C—Improved Ifinancial and Commodity Markets Oversight and

Sec. 3301. Elevation of certain Inspectors General to appointment pursuant to
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