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REVIEW RECENT LITIGATION ON FOREST
SERVICE FIREFIGHTING AND FOREST
HEALTH EFFORTS

TUESDAY, NOVEMBER 15, 2005

HOUSE OF REPRESENTATIVES,
COMMITTEE ON AGRICULTURE,
Washington, DC.

The committee met, pursuant to call, at 2:00 p.m., in room 1300
of the Longworth House Office Building, Hon. Bob Goodlatte (chair-
man of the committee) presiding.

Members present: Representatives Gutknecht, Osborne,
Neugebauer, Boustany, Schwarz, Foxx, Conaway, Peterson,
Herseth, Salazar, and Barrow.

Staff present: Bill Imbergamo, Ben Anderson, Brian Knipling,
Callista Gingrich, clerk; Lindsey Correa, and Christy Birdsong.

OPENING STATEMENT OF HON. BOB GOODLATTE, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF VIRGINIA

The CHAIRMAN. This hearing of the House Committee on Agri-
culture to review recent litigation on Forest Service firefighting and
forest health efforts will come to order.

Good afternoon. We are here to discuss several instances where
litigation over the complex web of laws that govern our National
Forest System has created havoc for our professional land man-
agers, with potentially devastating delays to needed forest manage-
ment activities. The issues before us today stem primarily from the
district court case Earth Island Institute v. Ruthenbeck. This case
was filed against a forest-restoration project proposed by the Forest
Service after a wildfire in California in 2002. The legal issues this
case exposed, however, have roots that date back to the passage of
the Appeals Reform Act in 1992, and they have raged inconclu-
sively since that year.

I want to make clear that I support public involvement in the
management of our National Forests. This committee has sup-
ported making the public involvement process simpler, shorter, and
more transparent through such things as the Healthy Forests Res-
toration Act. But what we are dealing with today is the result of
overlapping and conflicting mandates that, if the court in the Earth
Island Institute case is correct, require the following: public notice
and comment on the development of forest plans, which set broad
parameters for land management; public notice, comment, and ap-
peal of significant projects, such as timber sales; public notice, com-
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ment, and appeals of insignificant projects which are severely re-
stricted in terms of where they can be proposed on the National
Forests, and lest we forget, litigation over both forest plans and
projects, whether significant or insignificant.

The Forest Service is the only Federal land management agency
with a statutorily required administrative appeals process. It also
prepares more National Environmental Policy Act documentation
than any other Federal agency. Even after extensive documenta-
tion and public involvement, the Forest Service is still routinely
sued by environmental advocacy groups. The result in my mind is,
at what point have we lost sight of environmental results because
of our excessive attention to bureaucratic process?

The ruling in the Earth Island case initially threatened to halt
over 1,500 forest health projects, as well as numerous other minor
activities such as outfitter and guide permits and permits for well-
established ski areas. It is my understanding that the judge’s re-
cent order reduced the impact of the initial ruling on projects unre-
lated to resource use and development, but the damage to many
projects has already been done as several of our witnesses will tell
us today.

Even more telling, however, was the initial reaction from certain
environmental advocacy groups. Within days of the judge’s ruling,
environmentalists around the country demanded a halt to every-
thing from minor thinning projects to a proposed bicycle race
through forestland. The Forest Service is clearly a favorite target
of dilatory litigation, and even the proposal to drastically reduce
timber sales has done nothing to abate the problem.

Even with the narrowed ruling, the Forest Service believes that
almost 600,000 acres of fuels treatments will be delayed at least
through the winter, including almost 33,000 acres on the George
Washington-Thomas Jefferson National Forest in Virginia. In all
likelihood, these projects won’t be undertaken until the spring.
Twenty-two salvage logging projects will also be delayed, reducing
the value of the already dead timber by at least 50 percent and de-
nying badly needed economic activity to rural areas. All told, over
800 projects affecting more than 1.2 million projects, 1.2 million
acres will be delayed.

I will note that although today’s hearing is an oversight hearing,
we have introduced a bill, H.R. 4091, that addresses the issue at
hand in this case. The bill clarifies that projects conducted under
the categorical exclusions are not subject to the Appeals Reform
Act.

Under Secretary Rey will also touch briefly on a case filed by an
advocacy group to force the Forest Service to conduct NEPA and
Endangered Species Act consultation on its use of fire retardant.
This case, I believe, illustrates the mindset that regardless of com-
monsense steps taken to protect the environment, they are not sat-
isfied unless extensive process is undertaken. It is worth nothing
that once the Forest Service engages in the NEPA and ESA con-
sultation processes, there will be numerous chances for opportun-
istic litigators to file additional motions and even new cases. While
the litigants have thus far not sought an injunction against the use
of fire retardant, that possibility still exists.
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It is my understanding that both the Sierra Club and the West-
ern Environmental Law Center will submit testimony for the
record. Representatives of these groups were unable to attend to-
day’s hearing. I recommend committee members to avail them-
selves of their views as soon as they become available.

At this time, it is my pleasure to recognize the ranking member
of the committee, the gentleman from Minnesota, Mr. Peterson.

OPENING STATEMENT OF HON. COLLIN C. PETERSON, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MIN-
NESOTA

Mr. PETERSON. Thank you, Mr. Chairman, and thank you for
calling this hearing today. I also want to thank our witnesses for
sharing their perspectives on the impact of litigation on forest
health and management. I would like to extend a special welcome
to Tim O’Hara, the vice president of Minnesota Forest Industries.
Many of my constituents are employees of the companies rep-
resented by Tim, and their lives and jobs depend on responsible
forest management practices, and the continuing health of Min-
nesota National Forests.

In 2003, the GAO published a report that looked at the number
of Forest Service decisions to implement forest fuels reduction ac-
tivities and how many of those decisions were appealed or litigated
in fiscal years 2001 and 2002. Out of 762 decisions involving forest-
fuel-reduction activities, 485 of those decisions were appealed, and
23, or 3 percent of the decisions were litigated. Although the GAO
report suggested that only a small fraction of the cases resulted in
litigation, the number of appeals is disconcerting. We need to find
a way to address concerns raised in the appeals and litigation proc-
ess during the development of fuel reduction plans, rather than let-
ting those issues come up after the plan is complete. Delaying for-
est health projects for too long because of appeals will only make
the problem worse.

Earth Island v. Ruthenbeck is just one example of how a com-
plicated case can drag on through several court decisions over 6
years and still yield nothing but confusing edicts for the public and
the Forest Service alike. Between appeals and litigation, the Forest
Service is stretched for resources and distracted from pursuing its
main mission, which is to sustain the health, diversity, and produc-
tivity of the Nation’s forest and grasslands to meet the needs of
present and future generations. We must also continue to keep our
domestic forest products industry viable. The industry faces in-
creasing global challenges from countries that have lower environ-
mental standards than we do, and we need to work with the indus-
try to address the growing forest health crisis.

I look to hearing from today’s witnesses regarding the specific
impacts of recent litigation, and suggestions about how we can fix
this system. Thank you, Mr. Chairman.

The CHAIRMAN. I thank the gentleman. Are there other members
of the committee who would like to make an opening statement?
The gentleman from Colorado, Mr. Salazar.
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OPENING STATEMENT OF HON. JOHN T. SALAZAR, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Mr. SALAZAR. Thank you, Mr. Chairman and Ranking Member
Peterson for holding this important hearing today. I would like to
recognize Brad Robinson from the Gunnison Energy Corporation,
who will testify on today’s second panel. Thank you for being here
all the way from Colorado.

Colorado currently has 37,975 acres that are affected by the
Earth Island decision. Categorical exclusions are important to my
district and the individuals that rely upon them. I know that peo-
ple have different views of the National Energy Policy Act and any
possible changes to it, including categorical exclusions, but I am
concerned with how the Earth Island decision will impact Colo-
rado’s forest health initiatives. Many residents of Colorado, as well
as myself, are worried that this court decision will stifle community
forest health projects. Over the past couple of years, Colorado has
been plagued with pine beetle infestation that has wreaked havoc
in Colorado’s forests. Many communities are evaluating the best
way to treat these dead trees to limit the fire hazard, and they are
very concerned about what impacts the court decision will have on
the ability to do that.

I know that this issue has become quite contentious, and I am
hoping that it can be resolved along with any other issues that
exist at today’s hearing, and I look forward to hearing the testi-
mony of today’s witnesses. I want to thank the panel participants,
Chairman Goodlatte, and Ranking Member Peterson for bringing
this issue to the committee. Thank you.

The CHAIRMAN. Are there other Members who wish to make an
opening statement?

[The prepared statement of Mr. Pombo follows:]

PREPARED STATEMENT OF HON. RICHARD W. POMBO, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Good afternoon. I'd like to start by thanking Chairman Goodlatte for holding this
hearing. This issue is so important, that the chairman and I introduced H.R. 4091,
which would address the categorical exclusion decision. Our bill may not be the ulti-
mate solution for resolving this issue, but it serves to open up the issue for discus-
sions so we can better determine what needs to be done.

The recent court rulings on categorical exclusions and fire retardants are obvious
and unfortunate examples of judicial activism. This type of environmental litigation
clearly shows the intent of the environmental litigants: to stop any meaningful work
from being done on national forests. Rather than being part of the solution, these
groups would rather appeal and litigate to get the results they desire. Make no mis-
take, they are not interested in the sensible management of our public lands—they
are interested in stalling management on our public lands and limiting public ac-
cess.

Contrary to some claims, I am not opposed to appeals or litigation by anyone or
any group—including environmental groups. It is vital that Americans have the op-
portunity to sue. But, as it will be clearly demonstrated in today’s hearing, these
decisions have gone too far. Land managers need to get back to what they are
trained so well to do: manage land. Instead Government resources are tied up for
months and even years, fighting frivolous lawsuits—not to mention the millions of
taxpayer dollars that are wasted in the process. Meanwhile, we still have 190 mil-
lion acres of public land at high risk to catastrophic wildfire. Wouldn’t this time and
money be better spent on projects to actually protect and restore our public lands?

I'd like to thank Under Secretary Rey for being here today and giving us a
glimpse as to what the Forest Service is dealing with. Congress is sometimes too
quick to blame the agencies for inaction. Today, we can hopefully shed some light
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on what Congress can do to help the land management agencies actually start man-
aging land again.

The CHAIRMAN. We will welcome our first panelist, the Honor-
able Mark Rey, Under Secretary of Natural Resources and Envi-
ronment of the U.S. Department of Agriculture. Mr. Secretary, we
are always delighted to have you with us and you are welcome
again today.

STATEMENT OF MARK REY, UNDER SECRETARY, NATURAL RE-
SOURCES AND ENVIRONMENT, U.S. DEPARTMENT OF AGRI-
CULTURE

Mr. REY. Thank you very much. And thank you for the oppor-
tunity to appear before you today to provide the Department’s as-
sessment of the impacts of recent court rulings on the Forest Serv-
ice use of categorical exclusions and fire retardants.

The recent court ruling on the Forest Service use of categorical
exclusions has a significant impact on a range of management ac-
tivities throughout the country. Thousands of projects that we had
found to have insignificant environmental impacts will now be sub-
ject to formal notice, comment, and appeal, lengthening the time to
conduct such activities, increasing their costs, and potentially
greatly increasing the amount of information that will be needed
to document decisions.

Furthermore, the court order is inconsistent with congressional
intent for two categories of projects which Congress specifically leg-
islated in order to expedite agency work, applied silvicultural re-
search projects under the Health Forest Restoration Act, and oil
and gas development under the Energy Policy Act.

Of foremost concern is the effect of the court ruling on the haz-
ardous fuel reduction work that is accomplished with multiple
methods and often with multiple partners. For fiscal year 2006, we
estimate that about half of the annual hazardous fuels treatment
target will be accomplished using categorical exclusions. This
means that all of those projects are now subject to another 32 to
135 dzys of administrative process prior to implementation on the
ground.

The acreage affected includes about 900,000 acres of hazardous
fuel reduction projects, as part of our National target of 1.8 million
acres for hazardous fuel reduction treatments. This 900,000-acre
estimate includes almost 600,000 acres of prescribed burning in the
southern region. One effect of the increased timeframes is missing
prospective windows of air quality limitations for prescribed burn-
ing. Delayed prescribed burning activities increases fuel loading,
leading to higher fire risks and potentially higher smoke emissions.
Moreover, increased fuel loads add to the complexity of the burns,
with the potential for fire escapes and the need for more people
and equipment, thus increasing costs.

An additional potential impact in the regions, that the regions
report, is to neighboring communities. Over 230 neighboring com-
munities would potentially benefit from these hazardous fuel re-
duction projects if they were not delayed, as they now will be.

We have submitted for the record of the hearing those 230 com-
munities that are now going to be placed at increase risk. My state-
ment for the record also includes a brief description of the evo-
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lution of this litigation, and a detailed description of all of the type
of projects that would be affected.

The recent ruling on project appeal procedures for categorically
excluded activities will have, in short, a far-reaching impact on the
Forest Service’s ability to quickly respond to resource management
needs and partner requests for work of a routine nature with insig-
nificant environmental effects. We know that recent court orders
impact not just our activities, but also our neighboring commu-
nities and landowners, permitees, contractors, and other Govern-
ment agencies. Additionally, this court ruling will apply to any new
categorical exclusions developed in the future for the actions listed
in the October 19 order, thereby potentially expanding the future
impacts of the court ruling.

In the second decision filed on October 24, 2005, the Federal Dis-
trict Court of the District of Montana held that the Forest Service’s
failure to conduct an environmental analysis on the use of long-
term chemical fire retardant on National Forest System land vio-
lated the National Environmental Policy Act and the Endangered
Species Act. The court left to the Forest Service’s discretion wheth-
er to conduct an environmental assessment or a more comprehen-
sive environmental impact statement to comply with NEPA. Pre-
liminary estimates by agency staff indicate that a programmatic
EIS, should we decide to go that route, might take up to 2 years
to complete, at a roughly estimated cost of between $1.5 million
and $2 million. Even prior to this case, the Forest Service worked
with the Fish and Wildlife Service and the National Marine Fish-
eries Service for some time on the subject of how we might conduct
Endangered Species Act section 7 consultation for firefighting ac-
tivities. This consultation did not reach a conclusion, and therefore
we are not able to estimate what amount of additional activity or
what additional cost would be required by the court’s order. At this
point, we have not verified that the Fish and Wildlife Service or
the National Marine Fisheries Service will accept a programmatic
consultation of this nature. If they would not, then we face the
prospect of additional difficulty in complying with this order, poten-
tially site-specific consultations each time we elect to use fire re-
tardant.

While the court in this case did not enjoin the use of retardant
while the required NEPA and EIS activities are conducted, there
is still the possibility of an injunction in the future. The judge did
make a decision on the merits of NEPA and EIS claims, so it is
possible that another plaintiff in this or another venue could site
this finding and seek an injunction. So we will be in a state of un-
certainty as to the availability of retardant as we begin compliance
with this order and start into the next firefighting season.

In sum, those are the impacts, as we see them today, of both
court decisions. I would be happy to respond to any questions that
the committee has.

[The prepared statement of Mr. Rey appears at the conclusion of
the hearing.]

The CHAIRMAN. Thank you, Mr. Rey. What safeguards does the
agency have in place governing the use the long-term fire retard-
ant?
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Mr. REY. Today, our use of long-term fire retardant is predicated
on a number of safety evaluations of the retardants that we use.
The testing that we do includes a human health risk assessment,
which is completed through a contract with Labatt-Anderson Lab-
oratories, and specifications for that research are reviewed in con-
junction with the Environmental Protection Agency and EPA’s
known carcinogen list, and we continually monitor for compliance
with those EPA requirements.

In addition, 4 years ago, the Forest Service developed guidelines
for aerial delivery of retardants and foams, which requires that
aerial drops not be made within 300 feet of a waterway. So both
on our own initiative as a result of research done by contractors,
and in consultation with EPA, we have done as much as possible
to make sure that the use retardants and foams is as safe as we
can make it.

The CHAIRMAN. So in other words, don’t let me put words in your
mouth, but your opinion is that the processes that you have en-
gaged in over a significant period of time in evaluating the use of
these retardants satisfies you that you are preventing direct expo-
sure to firefighters of any kind of hazard, and you are taking meas-
ures to prevent the retardant from getting into watercourses, is
that correct?

Mr. REY. That is correct. In addition to that, we also evaluate the
impacts of the individual retardants on the environment to decide
whether to continue to use them, and we have safety protocols in
those instances where a firefighter is exposed to a retardant drop,
that minimizes the long-term impacts of that exposure.

The CHAIRMAN. Did the judge in this case indicate specific things
that the Department had not investigated, or was it simply a you
haven’t a complied with what I think the procedure is supposed to
be under NEPA and ESA?

Mr. REy. I think it is by and large the latter. I mean, both of
the holdings in this case were procedural holdings associated with
the standard processes that you use under the National Environ-
mental Policy Act or under the Endangered Species Act.

The CHAIRMAN. There wasn’t a gapping area of concern that you
left uncovered that the judge was brining attention to. He was sim-
ply requiring the maximum bureaucratic process to be undertaken

ere.

Mr. REY. Well, I don’t know that I would express it quite that
way, but he was assuring that we were——

The CHAIRMAN. I don’t have to appear before him.

Mr. REY. I might and I have before. He was chastising us for not
following the procedural requirements of those two statutes, in his
judgment.

The CHAIRMAN. Can you describe in more detail the extraor-
dinary circumstances that prohibit the use of categorical exclu-
sions?

Mr. REY. When we write a categorical exclusion, we define cer-
tain circumstances where that exclusion isn’t properly used, and
where the project in question should be accompanied by a more de-
tailed environmental assessment. By and large, when we look ex-
traordinary circumstances, we are looking at the landscape and
looking for the presence of things like threatened or endangered
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species, floodplain or wetland areas or municipal watersheds, wil-
derness or wilderness study areas, or other areas of a sensitive en-
vironmental nature. And if we make a determination that the
project is likely to have an effect on those values, then the extraor-
dinary circumstances exclusion, or the extraordinary circumstances
requirement kicks in and the categorical exclusion isn’t used.

The CHAIRMAN. Now that is with the Forest Service. What about
a private citizen? If a Forest Service official attempted to use a cat-
egorical exclusion, in spite of the presence of one or more of those
circumstances that you just described, what recourse would that
citizen have?

Mr. REY. In virtually all cases, during the scoping process associ-
ated with the particular project, the citizen would have the oppor-
tunity to tender comments to the agency, saying essentially that
there is an extraordinary circumstance here and the categorical ex-
clusion should not be used. Then, after having brought that to the
agency’s attention, if the agency proceeds anyway, the citizen still
has all their rights before a court to bring the agency to court. In
that case, what the private citizen would be alleging is that the
agency violated the categorical exclusion by using it for a project
for which it wasn’t appropriate.

The CHAIRMAN. So even if at the end of this process, this court
decision is clarified or overturned and you are back to using cat-
egorical exclusions as you had been using them, that same individ-
ual or group that expressed those concerns would still have their
rights to express those concerns in a process that would still allow
them to take action if they felt the Forest Service was ignoring
their extraordinary circumstance concern?

Mr. REY. That is correct.

The CHAIRMAN. Can you comment on the communications the
agency received from environmental groups after Judge Singleton’s
September 18 ruling? Is it true that concerns were raised on a wide
variety of forest management projects and special use permits?

Mr. REY. The nature of the communications between parties is
probably something I shouldn’t go into too much detail on, given
that the litigation is still pending. Suffice it to say that the se-
quence of events from our perspective sort of went like this: the
judge issued an order; we interpreted it in a fairly standard way,
as applying within his jurisdictional reach; the plaintiffs objected
to that, filing a motion of contempt with the court, asserting that
the order should be applied nationwide and to all activities; the
court, the Government filed a motion for clarification; the court
then issued a second order, saying it did mean to apply it nation-
wide and it would not hold the Government in contempt at that
time; the plaintiffs then subsequently communicated with us, say-
ing, we now expect you to apply the order nationwide for all activi-
ties, which is what we subsequently did. That had a broader reach
than, I think, the plaintiffs envisioned it would, even though, in
our judgment, that is what the order said in fairly straightforward
terms. So the plaintiffs filed a second motion for clarification to
limit the number of kinds of activities that were affected. At the
same time, the Government filed a motion to stay the decision. The
judge issued the motion for clarification, thereby reducing the num-
ber of activities that were covered, and we are still waiting for a
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response to the motion to stay. All the briefing on that motion has
been completed. So I guess, without disclosing any of the protected
or privileged communications, that is the essential who-shot-John’s
of what has transpired to date.

The CHAIRMAN. Thank you. The gentleman from Minnesota.

Mr. PETERSON. Thank you, Mr. Chairman.

There seemed to be a lot of confusion about the nature of public
involvement under these various Forest Service decision-making
processes. Now, how many are there of these decision-making proc-
esses for fuel reduction activities, like the regular fuel reduction,
like Health Forest Restoration Act reductions and others? How
many are there of this nature, do you know?

Mr. REY. Not that many. I think I can summarize them for you.
Any time we make a decision, we have obligations under the Na-
tional Environmental Policy Act to evaluate the environmental im-
pacts of the decision. For certain kinds of projects, where we have
determined after doing the project over and over again and seeing
that there is no significant environmental impact, the environ-
mental documentation is taken care of through the categorical ex-
clusion. For more complicated projects, where there may or may
not be a significant environmental impact, we do an environmental
assessment, and if the end of that analysis finds that there is no
significant impact, proceed. For even larger projects of greater geo-
graphic scope or complexity or environmental sensitivity, we do an
environmental impact statement.

Each of those has a somewhat different public participation re-
quirement associated with it. A categorical exclusion, prior to the
Earth Island decision, did not involve formal notice and comment
or a right to administrative appeal, even though there was a com-
ment opportunity, as I indicated to the Chairman, during the
scoping process for projects covered under a categorical exclusion.
For projects covered under the environmental assessment or an en-
vironmental impact statement, it has been the Forest Service prac-
tice to allow formal public notice and comment. Even though not
all agencies do that for environmental assessments, we do. And
then we do have an appeals process that applies to projects that
are covered by an environmental assessment or an environmental
impact statement.

In all three categories, there is a right of judicial review. The
Healthy Forest Restoration Act modified some of those procedures
for a certain category of fuels reduction projects, not to exceed 28
million acres in total over the life of the authorization of the bill.
But essentially, notwithstanding the changes to the Healthy Forest
Restoration Act, all the fuels reduction projects fit into one of those
three categories.

Mr. PETERSON. Apparently, some of these activities are exempt
from the Appeals Reform Act, am I right?

Mr. REY. It was our judgment, prior to the Earth Island decision,
that projects covered under a categorical exclusion were not subject
to the Appeals Reform Act. That in essence was the central ques-
tion at issue in the Earth Island decision. Since the enactment of
the Appeals Reform Act in 1992, the Forest Service has consist-
ently maintained that where they cover, where they perform indi-
vidual projects under the authority of a categorical exclusion, be-
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cause there is no notice and comment and subsequent documenta-
tion, administrative appeal is unnecessary and inappropriate.
Where there is an opportunity for appeal is when we formulate the
categorical exclusion itself.

The development of a categorical exclusion is a rulemaking exer-
cise. And the way it proceeds is we look at, over the course of time,
categories of activities where we have been doing environmental
assessments, that medium level of analysis, but where we have
been consistently finding no significant environmental impact. And
when we identify a category of activities that fits that nature, what
we then do is say this is a category of activities where we have
enough experience to know that the outcome is going to be, A, the
same most every time, and B, of an insignificant environmental im-
pact each time. And so therefore it is not doing the environment
or the taxpayer any good to continue to spend the money and time
to do environmental assessments every time we do one of those ac-
tivities.

So we gather together all of that data, put together a proposed
categorical exclusion for that category of activities, put that out for
public notice and comment, go through a formal notice and com-
ment period and an administrative appeals period on that category,
on that particular categorical exclusion, and then, if at the end of
the day, we still think it is justified, we go forward with it. In the
past, when people, when private citizens or interest groups have
taken issue with either the development of a categorical exclusion
or a specific project operated under the authority of a categorical
exclusion, what they have done is challenged either the project as
not fitting the categorical exclusion, or challenged the categorical
exclusion itself as involving the kinds of projects that are likely, in
some cases at least, to have significant environmental impacts and
therefore should be subject to a greater degree of environmental
analysis. In Earth Island, for the first time, the plaintiffs took a
different path in bringing their challenge, and that was to say that
all projects covered under categorical exclusions are subject to no-
tice and comment and appeal.

Mr. PETERSON. It doesn’t sound very simple to me, but how
does

Mr. REY. Well, it is as simple as we could make it, given the cir-
cumstances.

Mr. PETERSON. You are in big trouble, I guess we all know that,
but how does, I just wanted to follow up.

The CHAIRMAN. Go right ahead.

Mr. PETERSON. How does somebody, an average person, find out
about these categorical exclusions? Is there some way to?

Mr. REY. When we are developing a categorical exclusion to cover
a category of projects, people find out the same way they do any
of our other decisions, because it is a rulemaking action. We pub-
lish a notice in the Federal Register. We accept comments on the
way we have written the category.

Mr. PETERSON. Is there a website they go on to find out or what?

Mr. REY. Sure, it would be on our website, the Forest Service
website.

Mr. PETERSON. That lists these exclusions?

Mr. REY. Yes.
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Mr. PETERSON. How many are there?

Mr. REY. Thirty-some. At the present time, about 20.

Mr. PETERSON. Thank you, Mr. Chairman.

The CHAIRMAN. I thank the gentleman. The gentleman from Min-
nesota, the chairman of the Forestry Subcommittee, is recognized.

Mr. GUTKNECHT. Thank you, Mr. Chairman. I don’t have so
much a question about the issue of forests, but I do have a com-
ment and I am going to use my opportunity to make it; and that
is that there is a growing feeling, at least in my State of Min-
nesota, that we are just not, we have the health forest initiative,
but we are still not utilizing the forest resources the way we should
be. And I just want you to know that, from my perspective, I will
to continue not only to monitor the situation, but I do believe that
the squeaky wheel gets the grease and I am going to continue to
squeak. With that I yield back my time. And if you want to re-
spond, you can.

Mr. REY. I understand the concern and I think what I have been
trying to do here today is squeak a little myself.

The CHAIRMAN. I thank the gentleman. The gentlewoman from
South Dakota is recognized.

Ms. HERSETH. Thank you, Mr. Chairman for having this hearing
today. Thank you, Mr. Rey, for your testimony.

I want to just explore with you some hypothetical situations and
how they might be affected by the district court ruling. If we don’t
take a legislative action to respond to it, or if it is not overturned
on appeal, because even though we had the initial decision July 2,
and then in response to the confusion it caused, there was the clar-
ification order that you discussed with us today and that we are
familiar with. There seems to still be some confusion, and I am not
entirely clear on what is covered and what is not now, in terms of
the categorical exclusion regulations. So in your opinion, can elec-
tric distribution companies and cooperatives get access to their
right-of-ways in National Forests to do power line maintenance for
fire mitigation purposes?

Mr. REY. I would say that if the maintenance work they need to
do involves any amount of ground disturbing activity, it is ques-
tionable whether we have a categorical exclusion that will apply.
If, on the other hand, it is just brush maintenance, then it probably
still is allowed without notice and comment and appeal. Remember,
the judge didn’t disallow categorical exclusions, he simply said that
projects conducted under many of our categorical exclusions require
notice, comment, and appeal right, which will tack on 135 days, as
much as 135 days. So in the question you asked, if there is not sub-
stantial ground disturbance, it is just brush maintenance, I think
that the categorical exclusion, to the extent one exists on a particu-
lar forest, probably is still able to proceed, projects are still able to
proceed. To the extent that there is a significant amount of ground-
disturbing activity, if they are actually blading or maintaining a
road right-of-way along the power line, that probably isn’t going
make it without notice, comment, and a right of appeal.

Ms. HERSETH. How about a smaller post-fire salvage, to the de-
gree that it includes any kind of timber sale?

Mr. REY. That will require notice, comment, and appeal.
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Ms.? HERSETH. Regardless of the size of the post-fire salvage ac-
tivity?

Mr. REY. Regardless of the size.

Ms. HERSETH. How about using categorical exclusions to deal
with a bug or a disease infestation problems?

Mr. REY. There again, you can use a categorical exclusion, but
if what you are going to deal with the bug or disease infestation
involves either harvesting timber or prescribed fire, that categor-
ical exclusion is going to require notice and comment and appeal.

Ms. HERSETH. And as you described the process by which the
Forest Service develops the categorical exclusion for certain types
of activity, as you described in terms of being subject to that inter-
mediate level of analysis with the EA and that over time there is
just no environmental impact, so you create the categorical exclu-
sion, and then that is subject to the notice and comment period and
the administrative appeal, can you tell me, other than the ref-
erence to the 1993 rule in the district court ruling, what was the
basis for the district court identifying these 11 activities?

Mr. REY. I am at a loss to give you a rationale for the judge’s
final clarification. I know of no basis in current law that allowed
him to distinguish some activities covered under the categorical ex-
clusions which would not require notice, comment, and appeal, and
other activities covered by categorical exclusions which would re-
quire notice, comment, and appeal. The basis of his holding was es-
sentially a bare-language interpretation of what the 1992 appeals
law required, and there is nothing in that law which would give
the judge any insight to say, require it here, but not here. So I
think, while we appreciate that the clarification reduced the impact
of the decision, I can’t sit here today and tell you how the judge
decided to go that way.

Ms. HERSETH. One final question. I think you responded fairly
extensively to Chairman Goodlatte, but if you could just, again, ad-
dress it again. After the initial ruling and the Forest Service deci-
sion to suspend all categorical exclusions, why did the Forest Serv-
ice choose to issue such a blanket order, when a less sweeping one
may have sufficed?

Mr. REY. At the point that we issued that order, we did not have
the benefit of the judge’s final clarification. And as I told you a mo-
ment ago, I don’t have any idea of how he came up with that dis-
tinction. So it didn’t appear to us that there was a basis for making
such a distinction. What we were faced with was the judge who
said, apply this order broadly; a plaintiff who said, apply it to all
projects and said if you don’t, we are going to file a second con-
tempt motion, knowing that in the order that the judge just issued,
he said, I won’t hold you in contempt at this time. The three words,
at this time, suggested to us that if we didn’t apply his order as
broadly as it seemed to be written, that we would likely face a sub-
sequent contempt motion, and maybe a successful one at that. And
in as much as spending time behind bars is not high on my list of
things to do, nor is it the chief’s, we decided to do exactly and ex-
pressly what the court order seemed to tell us to do and what the
plaintiffs seemed to be insisting on.

Ms. HERSETH. Thank you. And just one final comment. I would,
for the record, want to express my being at a loss myself in trying
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to figure out the basis for the district court’s clarification and dis-
missing the careful system that we have set up through the agency,
through the Forest Service, in developing the categorical exclu-
sions. And a number of the areas that are listed in the clarification
order seem to me as well to trample on some of the work that we
have done since the passage of the Healthy Forest Restoration Act
and the involvement of local communities serving on these advisory
boards, and to be able to dismiss this so out of hand, really, I think
that the district court’s clarification order was simply to push back
on the Forest Service in a way, after you did issue an order, that
you had to do to avoid some of the other litigation. So I appreciate
your testimony and your responses to the questions today, Mr. Rey.
Thank you.

Mr. REY. Thank you.

The CHAIRMAN. I thank the gentlewoman and join her in her
puzzlement. The gentleman from Texas is recognized.

Mr. CoNawAY. Thank you, Mr. Chairman. Dr. Rey, thank you for
being here today.

Along the lines that Stephanie was talking about, in applying the
new paradigm to oil and gas exploration and drilling, natural gas
drilling in all likelihood, if I had a five-well project that I wanted
to drill, under these new rules, I would come to you and we would
go through all of this exercise to get the right clearances. And then,
after when I started drilling, I needed to run a flow line that was
not anticipated originally, would that open me up to another 135-
day appeal process, that I would have to stop drilling at that point
in time?

Mr. REY. Yes.

Mr. CONAWAY. And wait on that?

Mr. REY. Yes.

Mr. CONAWAY. So let us go——

Mr. REY. If the flow line wasn’t originally contemplated in the
first decision, yes, that would require a second decision.

Mr. CoNAWAY. So we would have to stop the drilling, or figure
out another way to do it?

Mr. REY. Yes.

Mr. CoNAawAY. OK. I could see that it would be a real chilling
effect on the exploration for natural gas on Federal lands, or
forestlands, I guess.

Mr. REY. It will delay things, there is no question about that.

Mr. CoNAWAY. Yes. In misfit youth, I rode motorcycles, dirt
bikes, and as always, there is tension between folks about whether
or not to use forestlands for off-vehicle, off-highway vehicle use. I
noticed in your testimony that you had an enduro race that got
canceled, I guess, because of this rule. I am maybe one of the few
guys in Congress who has actually raced enduro racing. Is this a
circumstance where they can never do that or they would go
through, or lengthen the time of which to get permission to hold
those races on Forest Service? Which would it be?

Mr. REY. Right. The issue here in this particular race was that
the order applied the notice, comment, and appeal requirements to
the categorical exclusion that was used to justify that race. And the
race was scheduled to begin before the 30-day comment period
ended, so there was no choice but to postpone the race. That is not
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to say they can’t have a race in the future, they just have to, as-
suming that the court order stood, we would still use a categorical
exclusion, most likely, for this race and then we would just add the
amount of time necessary. And the people who want to sponsor the
race would have to plan accordingly.

Mr. CoNAWAY. Sure. Back on geophysical testing. If you lay out
a grid of how you want to do that test and that grid would then
get approved, and once you then got on the ground, though, and
began to lay out your equipment and everything, and you want to
deviate somewhat from that, would you then have to start over
with the process? And I may be being a little bit redundant, but
I want to be redundant for the record, because if the impact this
is going to have, particularly at a time when people are complain-
ing about high natural gas prices, and one of our problems with
high natural gas prices is a supply, and we have a supply on Fed-
eral lands that we are having a very difficult time getting at. So
can you give me some sort of a sense of is there a de minimus
amount of change you can have from your original plan before you
have to go back to the appeals process, or is it just any change
whatsoever?

Mr. REY. Is the change likely to change the environmental effect
of the project as originally designed? And if it is, or is possible,
then you have to go back and reevaluate those changes.

Mr. CoNawAY. OK. The phrase, is possible, is troubling. That is
pretty open-ended.

Mr. REY. Yes, I agree.

Mr. CoNAWAY. Mr. Chairman, I yield back. Thank you for this
opportunity to testify, or to question the witness.

The CHAIRMAN. I thank the gentleman. The gentleman from Col-
orado is recognized.

Mr. SALAZAR. Thank you, Mr. Chairman.

Mr. Under Secretary, in October 18, 2005, Senators Bingaman
and Harkin actually sent a letter to President Bush, asserting that
the agency took an unnecessary and inappropriate response by sus-
pending noncontroversial activities such as firewood cutting per-
mits and simple little things like that. Have you relaxed your posi-
tion on that, not yet?

Mr. REY. That position changed after the last court order clarify-
ing what the judge believed could go forward and what couldn’t go
forward without notice, comment, and appeal. Remember, in this
case, we have had three different court orders. The middle order,
which was where the judge seemed to suggest that everything
should stop, was the order that we responded to, basically directing
our people to comply with the order. After that order, then Senator
Harkin and Senator Bingaman, who were not in danger of being
held in contempt of court if they missed a judgment on what this
judge wanted, wrote to us and told us we were being way too con-
servative. Subsequently, the plaintiffs filed a motion for clarifica-
tion and the judge came up with that third order, where he said
these things can go forward without notice, comment, and appeal,
and these other things can’t. And that is the third order that Con-
gresswoman Herseth and I were talking about earlier. So the short
answer to your question is yes, the issues that Senator Harkin and
Senator Bingaman were concerned about are now going forward
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without notice and comment and appeal, but they are going for-
ward in that fashion because the judge clarified that he didn’t
mean to sweep them into his holding.

Mr. SALAZAR. Thank you. I yield back.

The CHAIRMAN. I thank the gentleman. The gentleman from Lou-
isiana, Mr. Boustany.

Mr. BousTANYy. Thank you, Mr. Chairman.

I know we are all interested in sound scientific data to support
the regulatory framework that exists and that we build, and given
that there are many different kinds of chemical compositions of fire
retardants, were there any specific scientific studies that were cited
in regard to fire retardants in that Montana court case that would
back or justify the court decision, and specifically that would have
led the court to deny the use of categorical exclusion for fire
retardants?

Mr. REY. In the case in Montana, it didn’t have anything to do
with a categorical exclusion. The issue there was, we had been
using fire retardant on the basis that we were responding to emer-
gency circumstances, and that therefore the formal NEPA analysis
that normally would attach to that wasn’t appropriate. And my
recollection is, in the Montana case, the plaintiffs did provide evi-
dence of instances where retardant did escape and get into water
bodies and result in environmental impacts. And that is a known
factor. We do have protocols to try to use the retardant as safely
as possible to keep it out of water bodies, knowing that if it is di-
rectly applied to a water body, there will be some environmental
implications that would be undesirable.

Mr. BOUSTANY. So you do have pretty good scientific studies to
support the use of categorical exclusion for fire retardants. Is that
a fair statement?

Mr. REY. We don’t use fire retardant under a categorical exclu-
sion. There are different circumstances under the National Envi-
ronmental Policy Act, which allow you to respond to emergency sit-
uations, when human life and property is at risk. And we were
using our fire retardant without an environmental impact state-
ment under that standard. So categorical exclusions didn’t have
anything to do with it.

But the other part of your question is, do we have sound sci-
entific evidence to make us comfortable that using retardant with
the proper protects and in the right way will have a minimal envi-
ronmental impact? We do and I described for the Chairman some
of the studies that we have done, relative to retardant use. That
having been said, if it is used properly or in circumstances where
the guidelines aren’t followed, we know that there can be some en-
vironmental implications associated with that, and those we have
to minimize, given the reality that we are in firefighting environ-
ment whenever we are using retardant.

Mr. BousTANY. I thank you for the clarification and I yield back.

The CHAIRMAN. I thank the gentleman. The gentleman from
Michigan, Mr. Schwarz, is recognized.

Mr. SCHWARZ. I want to be clear that I understand precisely
what is going on here, and let me preface my remarks with saying
I will reference property that I own in the State that I don’t rep-
resent, and I own property in the Flathead Valley of Montana. The
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fire on the north fork of the Flathead 2 years ago was clearly visi-
ble from my home, and we wondered how far down the valley it
would come. And the Bitterroot fire also was one that I was very
aware of because, for days on end, we could not see across Flathead
Lake because of the fire there. So and I have relatives by marriage
who are in the timber industry. So in the spirit of full disclosure,
I wanted to preface my remark with that.

Is it a fair statement to just say, if categorical exclusions are dis-
allowed by a Federal court anywhere, it could be in the northern
part of the State of Michigan, where we have lots of National For-
est land, that unequivocally it inhibits the Forest Service and its
initiatives for prudent forest maintenance and management, pe-
riod, is that clear and unequivocal statement that I could take back
home to the folks and say that is why I am thinking that it is pret-
ty important that H.R. 4091 be moved along, because you are really
being inhibited by this court decision? Is that a fair statement?

Mr. REY. Yes.

Mr. ScCHWARZ. I yield back, Mr. Chairman.

Mr. REY. See, I am capable of a brief answer every once in a
while, I guess.

The CHAIRMAN. Mr. Secretary, I have one last question. Would
you summarize the current status of the litigation for us and where
you see it going from here?

Mr. REY. Well, where I see it going from here is anybody’s guess,
but the current status is that the court, at the district court level,
has before it the Government’s motion to stay the impact of deci-
sion pending appeal to the circuit court. And we hope that now all
the briefing on that motion is completed, that we should hear from
the judge shortly. What he will do is anybody’s guess. He could
stay the decision, allowing the status quo prior to his decision to
stand, or he may decline to do that. The Government has filed a
notice of appeal to the Ninth Circuit Court of Appeals, and I dare-
say that is where the next action will take place, before the Ninth
Circuit. There is no briefing schedule set yet for the Ninth Circuit.
As you probably know, the Ninth Circuit has a very heavy case
load relative to the other circuits, and I would guess that we are
unlikely to get a decision on the merits for some considerable
amount of time; certainly, not less than 8 months to a year. So de-
pending on what the district court judge does with respect to the
motion to stay, we could make it into the next season with these
circumstances still pending before us.

The CHAIRMAN. Is there any litigation going on in any other cir-
cuit that is related to this same issue that could conflict with the
decision of this judge?

Mr. REY. No, and I would expect we won't see that litigation
occur. In this case, and I am speculating now, the plaintiffs have
a pretty good decision in the Ninth Circuit. Why not wait and see
what the Ninth Circuit does with that, rather than set up the pros-
pects for a conflict in a different circuit. Certainly, there is other
litigation on fuel reduction projects around the country. There is no
shortage of that. In fact, half of the projects that were initiated
under the Healthy Forest Restoration Act are under appeal today,
so that GAO percentage that was mentioned earlier seems to be
holding true. But if I were to speculate, I would speculate that
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these identical issues won’t be raised in another circuit, because
that would seem to be strategically not advantageous.

The CHAIRMAN. Well, certainly not by the same type of proponent
of the legislation that we are talking about today, but perhaps by
a community or by another organization or individual or business
that is impacted by the stay that is on one of the projects in an-
other part of the country.

Mr. REY. That is possible. They could challenge the basis for the
delay and try to get a different ruling out of the court. The problem
there, of course, is that by the time they got a ruling, we might be
through the 135-day period, in which case, we would proceed with
the project and the court would probably dismiss their challenge,
as there no longer being a case in conflict.

The CHAIRMAN. I understand. And there is also a question of
whether they would have standing as opposed to the Forest Serv-
ice.

Mr. REY. That is correct.

The CHAIRMAN. The Forest Service, has the Government looked
at the possibility of bringing action to other places to allow that
local jurisdiction to allow them to go forward with an action?

Mr. REY. I don’t know how we would organize to do that. In the
case, in this instance, we are the decisionmakers, so somebody has
to sue us. Now, if somebody sued us using the Earth Island case
as precedent, then we would argue against that in that other juris-
diction, and perhaps another judge might take a different view of
it.

The CHAIRMAN. Very good. Thank you very much. We appreciate
your contribution today.

Mr. REY. I have been informed by staff that I need to clarify two
points here, so let me do that. In response to the question of how
many CEs we have, I was closer to being right with my first guess.
The total number is 32. And in response to Congresswoman
Herseth’s question about maintenance activities along utility lines,
I was generally correct. If there is ground-disturbing activity asso-
ciated with it, notice, comment, and an opportunity for appeal
would be required. But if it was just routine maintenance that
didn’t involve disturbing the soil, then probably that would fit
under one of our existing categorical exclusions. And under the
judge’s clarification, notice, comment, and appeal wouldn’t be re-
quired.

One other thing that I would like to clarify is what I think the
long-term impact of this kind of decision will be. As I said earlier,
this decision didn’t disallow categorical exclusions, it simply said
that for many categories of activities covered there under, notice,
comment, and an opportunity for appeal are required. And that
adds, at the bottom line, 135 days to the project. But more broadly
and over time, I think the effect of this decision, if it is left stand-
ing, will be that more and more of our line managers will look at
their vulnerability in the face of likely appeal and decide that in-
stead of using a categorical exclusion in the first instance, they
might as well go ahead and do an environmental assessment so
they have got a more robust record that is easier to defend during
the appeals process. Certainly, over the years, we have found our
environmental assessments growing longer and longer and longer
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as a consequence of the reality and the fear of administrative ap-
peals and litigation; continued to lengthen those documents, be-
cause line officers wanted to make sure that they had thought of
everything possible to put in the record to be able withstand an ad-
ministrative appeal. I think, over time, that same dynamic is going
to occur here, and what you will see is less and less use of categor-
ical exclusion, more and more environmental assessments, as line
managers to try to bulletproof their records. And the cost impacts
of those are going to be to increase the cost of conducting these ac-
tivities anywhere from 3- to 5-fold, as well as, of course, increasing
the time beyond the mere 135-day limit. That is something I didn’t
mention but I wanted to elaborate on before I leave. Thank you.

The CHAIRMAN. Thank you, Mr. Secretary, and we will stay in
touch with you about this litigation. It concerns us greatly and we
are interested of what contribution we may make to a solution to.
Obviously, that will depend upon the outcome of the court case, but
as was noted earlier, we have also legislation that will help to clar-
ify some of these questions.

Mr. REY. Let us know if there is anything you need from us.

The CHAIRMAN. Thank you.

I would now like to invite our second panel to the table; Dr. Mi-
chael Mortimer, professor of forest law and policy of Virginia Tech
from Blacksburg, Virginia, and on behalf of the Society of American
Foresters; Mr. John Hofmann, director of natural resources with
the Regional Council of Rural Counties from Sacramento, Califor-
nia; Mr. Time O’Hara, vice president of Minnesota Forest Indus-
tries from Duluth, Minnesota, on behalf of the American Forest
and Paper Association; and Mr. M. Brad Robinson, president of
Gunnison Energy Corporation from Denver, Colorado.

Dr. Mortimer, welcome. You are from my neck of the woods, and
we are delighted to have you with us today.

STATEMENT OF MICHAEL MORTIMER, PROFESSOR, FOREST
LAW AND POLICY, VIRGINIA TECH TUNIVERSITY,
BLACKSBURG, VA

Mr. MORTIMER. Thank you, Mr. Chairman. Members of the com-
mittee, I am pleased to have the opportunity to appear before you
today to discuss a pressing National Forest management issue. I
wish to make my comments today on behalf of the Society of Amer-
ican Foresters and its 15,000 forestry professionals.

The National Environmental Policy Act, or the NEPA, has been
in effect for nearly 40 years. Its dual requirement to involve the
public and to analyze the potential environmental impacts of major
Federal actions have provided safeguards against careless develop-
ment and unforeseen consequences.

In enacting NEPA, Congress provided a useful mechanism for
categorically excluding from repeated environmental analysis
smaller projects that afford very little risk in the way of environ-
mental impacts and those projects that are also considered emer-
gency actions. These types of actions, or these categories of actions,
should be expeditiously implemented and warrant exemption from
administrative appeals. The SAF supports the recently introduced
legislation, H.R. 4091, which would respond to a recent court deci-
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sion hindering timely implementation of actions that have insignifi-
cant environmental impact.

The Forest Service currently has several categorical exclusions as
allowed under the NEPA, including those that are components of
the Health Forest Initiative and the Healthy Forest Restoration
Act. The exclusions aid in reducing hazardous fuels, addressing in-
sect and disease outbreaks, and rehabilitating forests after cata-
strophic events. It is important to note that these forest health-re-
lated categorical exclusions require full compliance with applicable
environmental laws. Additionally, projects implemented under
these exclusions must still be consistent with the forest manage-
ment plans required under the National Forest Management Act,
and those plans are developed with significant public involvement
and environmental analysis.

The categorical exclusions that we have spoken about today can
provide the Forest Service with the means to accelerate accom-
plishment of urgent projects on the ground. However, the agency
cannot take full advantage of the efficiencies offered by these exclu-
sions without relief from the current statutory appeals process.
Judge Singleton’s recent ruling in the Earth Island Institute case
has unfortunately clouded the relationship between categorical ex-
clusions and the appeals process. While the court clearly recognized
that the Appeals Reform Act “certainly permits exclusion of envi-
ronmentally insignificant projects from the appeals process,” the
court does not seem to understand that what it is describing are
in fact categorically excluded projects.

The court then compounds this problem by creating an artificial
distinction where none exists. The court held that while the Forest
Service is clearly not required to make every minor project it un-
dertakes subject to the appeals process, it is required to delineate
between major and minor projects. The court’s apparent logic here
is that minor insignificant projects do not require an appeals proc-
ess, whereas major insignificant projects do.

There is no such distinction between major and minor in the defi-
nition of categorical exclusion. The critical question in NEPA is in-
stead whether actions will significantly impact the human environ-
ment. The size or scope of the project is largely irrelevant. Only the
environmental impacts are of concern. What Judge Singleton has
done is create a new test to determine whether a categorical exclu-
sion is appealable based on whether it is a major or minor action.
Since this major versus minor distinction is not currently defined,
only another judge, on a case-by-case basis, can decide that ques-
tion conclusively, unless Congress acts to remedy the situation. The
Earth Island Institute case has inappropriately blended the NEPA
process with the appeals process. The consequence is uncertainty
for the agency and undoubtedly additional lawsuits challenging the
use of categorical exclusions in the future.

Recent research on Virginia’s National Forests has shown that
the appeals process inevitably slows down implementation of cat-
egorically excluded projects. In the cases we examined, the public
comment and appeals process added an average of 4 months, essen-
tially doubling the implementation time for what should have been
quickly completed, low impact projects.
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It is worthwhile noting that in none of the appealed categorical
exclusion projects we studied, did the information raised on appeal
lead to the reversal of the original Forest Service decision. It was
in fact troubling that so many concerns were raised during the
post-decisional period that could have been raised prior to the land
manager’s decision, had the appellants wanted to contribute to im-
proving the projects and the agency decisions.

In closing, as I was helping to coordinate the State of Montana’s
post-fire efforts on its forestlands in the Bitterroot Valley following
the catastrophic fire season in the year 2000. It was indeed painful
to watch the NEPA and appeals processes grind down the Forest
Service’s ability to respond promptly to the crisis. Categorical ex-
clusions can restore commonsense to how the NEPA is applied. Mr.
Chairman, it is undeniably important that efforts with H.R. 4091
move forward. The recent decision by Judge Singleton in the Cali-
fornia district court is unfortunate, and demands that Congress
clarify how categorical exclusions and the Forest Service appeals
process fit together. The Society of American Foresters supports
your initiative and supports efforts to restore the ability of the For-
est Service to act in a timely fashion to address forest health and
other land and resource management needs. Thank you.

[The prepared statement of Mr. Mortimer appears at the conclu-
sion of the hearing.]

The CHAIRMAN. Thank you, Dr. Mortimer. Mr. Hofmann, wel-
come.

STATEMENT OF JOHN B. HOFMANN, DIRECTOR, NATURAL
RESOURCES, REGIONAL COUNCIL OF RURAL COUNTIES

Mr. HOoFMANN. Thank you, Mr. Chairman and members of the
committee for the invitation to address the impacts of the applica-
tion of the Appeals Reform Act on projects agreed to within Com-
munity Wildfire Protection Plans. At this time, we are aware of 57
Community Wildfire Protection Plans within 29 California coun-
ties, 15 of which include all or most of the at-risk communities
within the county.

At the cornerstone of a Community Wildfire Protection Plan are
four basic requirements: first, it must identify and prioritize areas
for hazardous fuel reduction treatments with recommendations for
the type and method of treatment; second, it must recommend the
measures that reduce structural ignitability; third, it must accom-
plish those criteria within the context of collaborative agreements;
and four, it must be agreed to by the local Government, local fire
department, and State forest management agency, in consultation
with Federal agencies and interested parties.

The areas and treatments recommended by the plans are devel-
oped collaboratively with all interested parties. This collaborative
process invites debate, science, emotion, and eventually com-
promise, balance, and acceptance. The debate continues until the
community participants satisfy locally elected Government leaders
that the plan is socially acceptable, and that local and State fire
experts, that the plan will protect the at-risk communities. Cat-
egorical exclusions provide communities an incentive to collabo-
ratively meet standards proven to not have a significant effect on
the environment and be noncontroversial
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The application of the Appeals Reform Act to categorical exclu-
sions impacts the implementation of a Community Wildfire Protec-
tion Plan in a number of ways. First, the scoping required under
the Appeals Reform Act would duplicate hazardous fuel reduction
requirements. The categorical exclusion most likely to be used to
implement, excuse me, a Community Wildfire Protection Plan is
the hazardous fuels reduction categorical exclusion that was spo-
ken of earlier. The rule specifies that fuels reduction activity shall
be identified through the same collaborative framework required
for the development of the treatments in a Community Wildfire
Protection Plan. The three-tier collaborative framework invites par-
ticipation at the local, State, and national level. The Federal Reg-
ister notice for the hazardous fuel reduction category adds, this col-
laboration will, where appropriate, seek to address conflicts con-
cerning alternative uses of resources. A second scoping period
would be duplicative of the required collaborative process.

Second, scoping and appeals would jeopardize community collabo-
ration and support. Application of the Appeals Reform Act would
require scoping after a community had already collaboratively de-
veloped a recommendation, or in essence, open a second scoping pe-
riod. This second scoping provides opportunities for those not satis-
fied with a Community Wildfire Protection Plan process to modify
projects or even override the community collaboration to the extent
that the community might no longer support the project. The sec-
ond scoping period has the power to override the required commu-
nity collaboration. Scoping and appeals for a categorical exemption
thereby reduces the incentive for a community to collaboratively
develop a Community Wildfire Protection Plan, only to subse-
quently modify and delay by those outside the Community Wildfire
Protection Plan planning process.

Third, scoping and appeals will reduce the incentive for environ-
mentally simplified treatments. For projects that require environ-
mental assessment or an environmental impact statement, Federal
agencies must evaluate, at a minimum, the community-rec-
ommended treatments. If, during the scoping or agency review, a
different alternative is recommended, the agency must still evalu-
ate the community recommendation along with the scoping or the
agency recommendation. However, Federal agencies are not obli-
gated to evaluate community recommendations, in addition to their
own, for projects that meet the categorical exclusion standards.
Therefore, communities that want to ensure their recommendations
are evaluated, would be discouraged from meeting the environ-
mentally benign categorical exclusion standards.

Fourth, the scoping and appeals will increase the projected im-
plementation costs. Communities must stretch existing funds to
implement wildfire protection plans. Last year, California commu-
nities requested $33.5 million in grant assistance to implement 366
projects agreed to in Community Wildfire Protection Plans. The
combination of State and Federal funding totaled only $8.7 million,
which funded 127 community projects. Where Federal funds are
used to reduce fuels on private lands, the private projects must also
be NEPA compliant. Conducting a second scoping period with its
accompanying analysis will further aggravate the funding scarcity
on both Federal and private lands.
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The fifth, scoping and appeals will jeopardize the Community
Wildfire Protection Plan strategy. A Community Wildfire Protec-
tion Plan is a strategy, not a project. The effectiveness of the strat-
egy is dependent on the collective integration of all projects. With
significant modifications to individual projects, the strategic plan
my no longer be effective in protecting communities. The hope of
a Community Wildfire Protection Plan was to bring peace to the
forest wars through collaboratively resolving differences in commu-
nities. Adding a second scoping and appeals requirement to collabo-
ratively develop environmental insignificant projects undermines
the cornerstones of a Community Wildfire Protection Plan.

Thank you, Mr. Chairman and members of the committee. I will
be happy to answer questions that you may have.

[The prepared statement of Mr. Hofmann appears at the conclu-
sion of the hearing.]

The CHAIRMAN. Thank you, Mr. Hofmann. Mr. O’'Hara, welcome.

STATEMENT OF TIM O’HARA, VICE PRESIDENT, MINNESOTA
FOREST INDUSTRIES

Mr. O’HARA. Good afternoon, Mr. Chairman and committee mem-
bers. My name is Tim O’Hara and I am vice president of forest pol-
icy with Minnesota Forest Industries. My testimony today is also
on behalf of the American Forest and Paper Association. AF and
PA is a National trade association I represent. It is forest land-
owners, manufacturers of forest products, and producers of pulp
and paper products. In 2004, the U.S. forest products industry had
sales of over $230 billion and employed 1.1 million people and ac-
counted for 7 percent of U.S. manufacturing.

We are interested in this issue, because many forest products
companies and their 1.1 million employees have a direct interest in
the management of U.S. forestlands, both public and private. Insect
and disease outbreaks and wildfires do not respect property bound-
aries. It is important that Federal agencies recognize significant
threats that Federal non-action poses to adjacent communities and
non-Federal forestland owners.

The forestlands administered by the Forest Service are facing a
forest health crisis. 72 million acres of forestlands are at high risk
of catastrophic wildfire, and an additional 26 million acres are at
risk from insects and disease epidemics. Categorical exclusions
were developed to address these issues. The Forest Service des-
perately needs these types of tools to simplify the excessively com-
plicated documentation process, and to move forward with the criti-
cal on-the-ground activities in a timely manner.

There are several examples of forest health problems from all
over the country which highlight the urgent need for these categor-
ical exclusions. The southern pine beetle outbreak in the Ocala Na-
tional Forest in Florida in 2001 is an example of this. According
to Forest Service documents, the outbreak was approximately 150
acres. The agency prepared environmental assessment and pro-
posed harvest of the infected trees. By the time the agency com-
pleted the public review and appeal process, 9 months had passed.
Over this 9-month period, the infestation had grown from 150 to
1,500 acres, 10 times the size of the original infestation. In Califor-
nia, forestlands within the Angeles, Cleveland, and San Bernardino



23

National Forests are suffering from the largest bark beetle infesta-
tion in the last 50 years. Categorical exclusions are being used to
remove diseased trees that are threatening to fall on homes, power
lines, and the emergency evacuation routes. In Colorado and North
Dakota, categorical exclusions have been used to control the spread
pine beetle and to salvage infested trees and salvage prior to them
losing their value as lumber.

We now face a situation where professional land managers with-
in the Forest Service are not able to undertake needed activities in
a timely fashion. A U.S. district court’s recent decision has removed
a much-needed tool from the forest manager’s toolbox, a tool that
was created to address serious forest health issues, where time un-
fortunately is not an asset. But not only will critical forest manage-
ment actions not take place on the ground in a time frame needed
to control insects, disease, or reduce the risk of fire, the Forest
Service’s good faith and credibility may also be held at question. An
example of this is in Minnesota on the Superior National Forest,
where Community Wildfire Protection Plans were completed for
Cook and Lake Counties. These plans were developed from a com-
munity collaborative-based process that involved local Govern-
ments and the Federal Government. Without the use of the cat-
egorical exclusions, the ability of the Forest Service to implement
their portion of the projects will be significantly delayed. Let us
hope these communities are patient enough to continue with this
very worthwhile effort.

Congress has provided the Forest Service the wide range of tools
to manage the forest health crises facing our National Forests. The
Healthy Forest Restoration Act of 2003 is an example of this. These
tools allow Forest Service professional managers to move forward
with certainty on activities that will help restore the health of our
National Forests. And similar action is now needed from Congress
to allow categorically excluded projects to move forward in a timely
manner.

AF and PA looks forward to working with this committee and
others to help develop solutions to address the burdensome process
requirements that delay needed action on our National Forests.
Thank you for the opportunity to testify. Mr. Chairman, I would be
happy to answer questions from the committee.

[The prepared statement of Mr. O’Hara appears at the conclusion
of the hearing.]

The CHAIRMAN. Thank you, Mr. O’Hara. Mr. Robinson, we are
pleased to have you with as well today.

STATEMENT OF M. BRAD ROBINSON, PRESIDENT, GUNNISON
ENERGY CORPORATION

Mr. ROBINSON. Thank you. Gunnison Energy Corporation has
been exploring for natural gas in and around the Grand Mesa,
Uncompahgre, and Gunnison National Forests on the western slope
of Colorado for the last 4 years. What I wanted to talk about today
was the direct impact on our company of this recent court ruling
out of the Eastern District Court in California.

Gunnison Energy and a partner, SG Interests, acquired a natu-
ral gas pipeline system and a natural gas field that have been in
existence for about 20 years. We did that at the first of the sum-
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mer. This gas field is located in western Colorado between 8,000
and 10,000 feet of elevation. Because of that, we can only do work
in the summer and fall months. The wells, most of the wells in the
field are owned by Gunnison Energy and its partners, but there are
also third-party producers who own wells in the area. We were in
communication with the Forest Service for months prior to this ac-
quisition, to be sure we understood the types of permits that would
be required to operate the pipeline system, as well as to do certain
modifications to the system, which were done for safety purposes
and operational efficiencies. Some of this work involved moving a
pipe that was exposed in a creek and is in danger of rupturing dur-
ing the next spring runoff, snow runoff. Some of it involved merely
moving some equipment around on the pipeline, and also changing
some piping at a compressor station so that it would meet current
operating codes. So basically, we are talking about safety work and
just minor modifications.

The Forest Service approved this work via categorical exclusion
because we weren’t building any new roads or disturbing any new
ground. But before we could complete the work, the Forest Service
was forced to rescind both our operating permit for the pipeline, as
well as the permits that were issued to do these improvements. In
addition to that, our partner, SG Interests, was trying to build a
line down to some wells they had just drilled, trying to get their
gas to the market this winter. They were forced to terminate their
work as were other third-party producers. The Forest Service has
now come back and reauthorized that work, but the problem is, is
that the contractors who were doing it have now moved on to other
projects and can’t immediately restart our work. And again, since
this pipeline system is at elevation in the mountains, it is virtually
assured we won’t be able to do this work before the snow stops us
this winter. And normally, you cannot recommence that work until
June or July of the following year.

So at this point, we have at least three and as many as five gas
producers who are unable to get their gas to the market this winter
at significant cost to them. We also have three companies that
went ahead and started work and invested significant funds of
money to get gas to the market only to have that work stopped in
spite of our efforts and the Forest Service’s efforts.

We also have a court ruling that, in my opinion, in spite of the
two clarifications, is far from clear. I believe it is item No. 10 of
the clarification that presumably says that if you are clearing vege-
tation for the purpose of doing seismic exploration work, you need
notice and a comment period. But it also talks to minerals and en-
ergy work and facilities, so it is really not clear what it is talking
about, and I can promise you that there will be environmental
groups that will go back to court to stop other work being done
under categorical exclusions. And again, in a company like our
case, those sorts of delays, waiting for the appeal periods and stuff
to lapse, can mean 6 to 12 months delay in our work because of
the winter conditions. So I also urge this committee to try to adopt
H.R. 4091, which would exempt categorical exclusions from the Ap-
peals Reform Act.

And T also just wanted to add two other comments. I believe Mr.
Rey talked about the difference between a categorical exclusion, an
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environmental assessment, and an environmental impact state-
ment. We were just completing an environmental assessment to
drill only 18 gas wells in an area where we already have existing
production. And the document that we produced to do that is about
this thick. We have been working on it for 18 months. It has prob-
ably 6 months to go before it will be final. We have expended in
excess of $250,000 on that study. So the distinction between allow-
ing minor work for a via categorical exclusion and pushing some-
thing into an EA can mean 2 years and hundreds of thousands of
dollars. And I guess the final thing, I would like to agree with a
couple of the other panel people that, by and large, the Forest Serv-
ice has excellent line managers. They need discretion to do their
jobs. So anything you can do to facilitate that, I think is good.
Thank you.

[The prepared statement of Mr. Robinson appears at the conclu-
sion of the hearing.]

The CHAIRMAN. Thank you, Mr. Robinson.

Dr. Mortimer, would exempting categorically excluded projects
from administrative appeals take away public participation in the
decisionmaking?

Mr. MORTIMER. No, there is still a number of entry points for the
public to participate in the process. Of course the categorical exclu-
sions themselves, when they are developed, as Under Secretary
Rey mentioned, they are already part of the NEPA process, which
entails public participation. They are also part of an administrative
rulemaking process which has its own variation on public partici-
pation. They are also integrated into the forest management plans
that each National Forest has in place and is required to have in
place, and so there is public participation that occurs throughout
that process. And final, for better or for worse, there is also the
remedy of litigation which, in a very strict sense, could be consid-
ered a form of public participation and decision making.

The CHAIRMAN. You mentioned that the precipitous decline in
Forest Service timber sales in the last 15 years has not been ac-
companied by a decline in formal challenges to Forest Service pro-
posals. Am I to take this to mean that environmental groups are
challenging fuel reduction and forest restoration projects?

Mr. MORTIMER. It would be difficult to break that out without
taking a look at the data more closely, but the trend that is appear-
ing is that even though the volume of timber that is being sold and
harvested from the National Forest is in decline and has been in
decline for the last 15 years or so, litigation has not followed that
trend. The number of lawsuits has remained steady and shows
some increase actually, so it is becoming more intense for National
Forest managers to face litigation, even though they are not cutting
nearly the amount of timber that they once were.

The CHAIRMAN. Mr. Hofmann, how do you see the function of the
Community Wildfire Protection Plan changing with the application
of scoping and appeals to categorically excluded projects?

Mr. HOFMANN. The main advantage of a Community Wildfire
Protection Plan is that the community comes together that involves
all of the same individuals that would typically be involved in a
scoping process. But instead of and responding to the Forest Serv-
ice with their comments individually, the respond to each other and
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they work those things out. That is sometimes a painful process,
to negotiate across the table and then go to the Forest Service and
say here is what we all want, we as a public, pretty unanimously
would like you to do. I see that under this appeals process or under
the scoping process would go forward and apply to the categorical
exclusions, that would be not an incentive for the communities to
come together under that aspect, because you can always go
around the community and come into the second scoping process.
So why be engaged in the first scoping process and that heart
wrenching giving up things that you would rather not give up in
order to have a community compromise? So I think that is one area
that you would see the community compromises disappear.

I think that you would also see the community, to the extent that
they would continue on that process, they would not want to do a
categorical exclusion; therefore they would want to make sure that
their recommendations were not so environmentally friendly, if you
will, not so many environmentally benign, that they would require
an EA. That way the Forest Service would have to assess their rec-
ommendation, and not modify it later on down the process. So I see
that you would have more significant projects involved with that.

And then, of course, with the combination of those two, then you
would have to start asking, is it really worth it for us to sit down
at the table? Many of these projects, the Community Wildfire Pro-
tection Plans, have been in the process now for 2 years developing,
and the incentive to sit down for that 2-year period would dis-
appear, if all can be changed later on down the road. So I see that
Community Wildfire Protection Plans may not solve the problem
that we had originally hoped that they would.

The CHAIRMAN. Mr. O’'Hara, can you describe for me the impact
of delays on projects, such as the Devil’s Track fuel reduction
project and the Kawishiwi timber sale, on local communities in
Minnesota?

Mr. OHARA. Mr. Chairman, the Kawishiwi timber sale and the
Devil Track fuel reduction projects are projects that plan to use the
categorical exclusions under the Healthy Forest Restoration Act.
And what I see the problem is, kind of a rippling effect. The Forest
Service has limited staff budget dollars to spend, so the opportunity
costs of going back and looking at those projects a second time, pro-
viding the public review, comment, appeal process will delay ac-
tions that the Forest Service kind of had in the pipeline to prepare
for meeting their forest plans’ objectives. And what happens there
is to the communities, the timber sales or timber or volume coming
out of those projects, and the economic activity associated with
those projects, just won’t take place. And to exacerbate the prob-
lem, the projects that were going to take place the following year
or the year after will also be delayed.

The CHAIRMAN. In your estimation, is the quality of forest habi-
tats improved by these kind of delays?

Mr. O’HARA. No. If you look at our State and much of the Lake
States, the Forest Service land is intermingled with other owner-
ships. So you have State land, county land, private land,
intermixed with Forest Service lands. And the projects or forest
management activities on either one of these ownerships, if you
were to walk across them and look at what is happening in the for-
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est, you won’t be able to say I am on county land, I am on Forest

Service land, I am on private land. So the activities that take place

in forest management do not change, but the delays could be cata-

Etro;i{hic by not sanitizing areas that have insects or disease out-
reaks.

The CHAIRMAN. Thank you. Mr. Robinson, on projects where the
agency was not using categorical exclusions, what portion of the
delays that you have experienced are attributable to the develop-
ment of NEPA documentation and resolution of administrative ap-
peal?

Mr. ROBINSON. In the area of oil and gas, virtually every single
environmental assessment or environmental impact study is ap-
pealed by some environmental group. At minimum, with an envi-
ronmental assessment, you have got 105-plus days of notice, com-
ment, and appeal built in. And I think I would agree with, I think
it was Mr. Rey that commented that because the forests, the people
in the forests doing these things believe they are going to be ap-
pealed, they tend to have an extremely onerous review process and
a reticence to issue them before they have double-checked every
word on every page. And so I think that the chance to have to ap-
peal everything adds a significant delay to almost any project.

The CHAIRMAN. How much gas will be shut in this winter as a
res1?11t of the delays and confusion caused by Judge Singleton’s rul-
ing?

Mr. ROBINSON. Well, I can’t say precisely, but somewhere be-
tween 2,500 and 5,000 MCF per day, which is enough gas to heat
hundreds of, if not a thousand, homes.

The CHAIRMAN. All right, thank you very much. The gentleman
from Colorado is recognized.

Mr. SALAZAR. Thank you, Mr. Chairman.

I just wanted to clarify something that you had in your state-
ment that I don’t think you talked about, Mr. Robinson, but you
talked about a pipeline that was basically in jeopardy of being
damaged with the spring runoff. Not being able to fix that because
winter has set in, and if it does get damaged early in the spring,
what is the process? Do you have to go through the appeals proc-
ess? Do you have to go through hearings, or can you actually go
in there and repair that immediately?

Mr. ROBINSON. Well, the fortunate thing that happened was
when the Forest Service re-approved some of or work. As you may
know, I don’t know if you were lucky enough to be home recently,
but we had about a week and a half of really pretty weather out
there and we were able to get that pipe repaired, so it has been
buried. But it was being hit by boulders, by boulders that were
coming down the creek this spring before we acquired it. Had that
pipeline ruptured, you obviously have a safety issue, but more im-
portantly, there would have been natural gas liquids that would
have gone into the creek and polluted the creek. So had we not had
the clarification to the judge’s ruling, and had the Forest Service
not immediately approved our work, we would have been in danger
for that happening next year. Now, we have not been able to com-
plete all of the other work to the pipeline, and it snowed last night.
There was a significant amount of snow in western Colorado last
night. I do not know if we will be able to complete the other work.
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Mr. SALAZAR. Thank you. And, Mr. O’'Hara, how much time does
it take to actually render lumber or timber useless after it has been
devastated by pine beetle or by other things such as fire?

Mr. O’'HARA. Of course, that is going to differ by regions. The
southern region probably would be—I am guessing—3 months. Up
where I am from, Minnesota, after the blow-down that we had,
blue stain sets in rather quickly, probably 3 to 6 months, depend-
ing if the roots are still in tact or not. For pulp wood production,
you get a little longer window, maybe another 2 or 3 months before
the1 window deteriorates to such a point that you cannot make
pulp.

Mr. SALAZAR. Thank you, Mr. Chairman. I have nothing further.

The CHAIRMAN. I thank the gentleman. The gentleman from Min-
nesota.

Mr. GUTKNECHT. Thank you, Mr. Chairman.

Mr. O’Hara, I suspect you are more familiar than even I am with
the blow-down, but could you share with the committee what po-
tentially could happen in northern Minnesota with all the trees
that are on the ground?

Mr. O'HARA. The blow-down Congressman Gutknecht is referenc-
ing occurred July 4, 1999. Most of the blow-down was in the bound-
ary waters wilderness area, in the wilderness area. We had about
half million acres inside there blow down, and outside, I think,
110,000 acres blew down. So what we have is a lot of trees still
today that are kind of like piled up upon each other. So they are
getting very dry. There is some greening up, of course, a natural
regeneration. The risk of fire there is still real. They had one back
in August, the Alpine Lake fire, which burned, I believe, upwards
of around 2,000 acres, but cost $7 million to contain. And they were
very fortunate on that fire, that the containment was 75-percent
lake, so three-quarters of the fire was already surrounded by lakes.
But the threat of fire is still there, and to clean it up, it is virtually
impossible within the boundary lines.

Mr. GUTRNECHT. Well, not just in terms of cleaning up, but if
that did get out of control, how much fuel have we got on the
ground up there, and what kind of a fire would we have?

Mr. O'HARA. I can’t remember the exact tonnage, but it would be
a large conflagration. The fire, depending which way the winds are
blowing, could blow. Typically, we get a northwest wind, is our typ-
ical wind. So if you have a fire starting up in that area, you have
Tofte, Grand Marais, Lutsen, those cities and towns and commu-
nities that would be in the path of that fire.

Mr. GUTKNECHT. But it could literally burn all the way to Lake
Superior.

Mr. O’HARA. It literally could, yes.

Mr. GUTKNECHT. Thank you.

Mr. O’'HARA. Yes.

The CHAIRMAN. The gentleman from Louisiana.

Mr. BousTaNy. I have nothing.

The CHAIRMAN. I thank the gentleman. The gentleman from
Michigan is recognized.

Mr. SCHWARZ. One brief observation, if I could. Mr. Robinson,
there is a good deal of natural gas in western Colorado, where
Gunnison Energy is located, and also in the State of Wyoming. Is
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the holdup, the environmental assessment problem, localized to
forestlands in Colorado, or would you say that this is a problem in
the entire gas producing, natural gas producing area? And do you
think western Colorado, actually, western Colorado, parts of west-
ern South Dakota and North Dakota, eastern Montana, Wyoming,
is it generalized or is it Colorado-specific?

Mr. ROBINSON. It is definitely a generalized problem. Anywhere
in the country that you are trying to do work on the forestlands,
the permitting process is arduously slow. Even being allowed past
standards that they apply that are different and more expeditious
than the Forest Service and that is another area. But if we could
ever get the Forest Service timelines and rules to coincide, we
would be a lot better off.

Mr. ScHWARZ. Would moving this legislation through and getting
the president’s signature on it ameliorate your situation to a great-
er or lesser degree?

Mr. ROBINSON. It would, yes. Yes, it would, to a greater degree.

Mr. ScHWARZz. OK, thank you very much. And just an observa-
tion to Dr. Mortimer, again, about there in Montana where you ob-
viously spent some time down in the Bitterroots, which is 90 miles
south of, or it is directly west of where my place is. That was a hor-
rendous fire, and Montanans are still, and my relatives in Montana
are still shaking their head and hoping and praying that something
like that doesn’t happen again. And to slow up steps that need to
be taken, cleanups especially in that area, which haven’t been
done, as you know, in years and years and years and years, to me
is unconscionable. So I thank you very much for your comments
today, and I will bring them back to the folks out in western Mon-
tana and tell them that at least there is some folks back in the
eastern part of the United States, as you know, that are looking
out for their interest. Thank you very much. Thank you, Mr. Chair-
man. I yield back.

The CHAIRMAN. I thank the gentleman, and I thank all of the
panelists for their contribution today. Today’s hearing has cast the
spotlight once again on the complexity of the maze of laws govern-
ing the Forest Service. While I do not question for a moment the
good intentions behind them, the fact is, they are open to novel
construction by the courts in ways that work the will of Congress,
and we are seeing that very plainly right now. Public involvement,
including the right to challenge forest management decisions, is in-
tended to improve forest management decisions, not to stymie them
until they are meaningless. At this point, the courts will continue
to hear this case, even though the fire that led to the present dis-
pute burned out almost 6 years ago. But we as a committee will
continue to evaluate this set of overlapping and conflicting laws
with an eye towards simplification and efficiency. And I want to
thank all of our participants today.

Without objection, the record of today’s hearing will remain open
for 10 days to receive additional material and supplementary writ-
ten responses from witnesses to any questions posed by a member
of the panel, and we may submit several additional questions to
the members of this panel. This hearing of the House Committee
on Agriculture is adjourned.

[Whereupon, at 3:45 p.m., the committee was adjourned.]
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[Material submitted for inclusion in the record follows:]

STATEMENT OF MARK REY

Mr. Chairman: Thank you for the opportunity to appear before you today to pro-
vide the Department’s assessment of the impacts of recent court rulings on the For-
est Service use of categorical exclusions and fire retardants. For the litigation in-
volving the use of categorical exclusions both parties have filed notices of appeal of
the ruling, and the Government has filed a motion for stay pending appeal. Due to
the on-going litigation in these cases, I am obliged to limit my testimony to the im-
pacts of these court rulings on the Forest Service, and not the merits of the cases.

USE OF CATEGORICAL EXCLUSIONS

The recent court ruling on the Forest Service use of categorical exclusions has a
significant impact on a range of management activities throughout the country.
Thousands of projects that we had found to have insignificant environmental im-
pacts will now be subject to formal notice, comment and appeal, lengthening the
time to conduct such activities, increasing their costs, and potentially increasing the
amount of information that will be needed to document decisions.

Furthermore, the ruling is inconsistent with congressional intent as we under-
stand it for two categories of projects which Congress specifically legislated in order
to expedite agency work—applied silvicultural treatment projects under the Healthy
Forest Restoration Act and oil and gas development in the Energy Policy Act. In
both instances, Congress legislated categorical exclusions with the expectation that
the effects would be reduced process, cost and time to complete the high-priority
work. That expectation will be largely nullified by this ruling.

Of foremost concern is the effect of the court ruling on the hazardous fuels reduc-
tion work that is accomplished with multiple methods and often with multiple part-
ners. For fiscal year 2006, we estimate that about half of the annual hazardous fuels
treatment target will be accomplished using categorical exclusions. This means that
all those projects are now subject to another 30 to 135 days of administrative proc-
ess prior to implementation on the ground.

Categorical exclusions, as defined by the NEPA regulations of the Council on En-
vironmental Quality (40 CFR 1508.4), are categories of actions that do not have a
significant effect on the human environment (individually or cumulatively) and have
been found to have no such effect by a Federal agency in the agency NEPA proce-
dures. These categories of actions were established through public notice and com-
ment for actions that were found to be minor in nature and to have individually
and cumulatively insignificant environmental effects. We have developed categories
of excluded activities through a public process supported by a record of analysis of
documented environmental effects of over 2,400 projects. The Forest Service used
this NEPA category—categorical exclusions—to identify projects and activities that
are excluded from the notice, comment, and appeal provisions of the Appeals Reform
Act. The Forest Service project appeal regulations (36 CFR 215), issued in 2003, pro-
vide that projects and activities which are categorically excluded from further analy-
sis and documentation in an environmental impact statement (EIS) or environ-
mental assessment (EA) are not subject to notice, comment and appeal.

The Earth Island Institute v. Ruthenbeck case (formerly Earth Island Institute
v. Pengilly) was filed in October 2003 by five non-profit groups alleging that the For-
est Service’s authorization of the Burnt Ridge Restoration Project, on the Sequoia
National Forest violated the National Environmental Policy Act (NEPA), the Na-
tional Forest Management Act (NFMA), the Appeals Reform Act (ARA) and the Ad-
ministrative Procedures Act (APA). The original project analysis was categorically
excluded from additional documentation. A decision was made and documented in
a Decision Memo. This decision was withdrawn in March 2004 after the district
court for the Eastern District of California issued a preliminary injunction against
the project in December 2003.

The court nevertheless ruled on the plaintiffs’ facial challenge to the validity of
the appeal regulations (36 CFR 215) including the exemption of categorically ex-
cluded projects and activities projects from the notice, comment and appeal regula-
tions. The court has since issued three decisions regarding the Forest Service project
appeal regulations at 36 CFR 215. First, on July 7, 2005, Judge Singleton filed a
ruling invalidating certain provisions of the project appeal regulations (36 CFR 215),
including the provision of the appeal regulation that exempted categorically ex-
cluded projects and activities from notice, comment and appeal. The judge stated,

The ARA certainly permits exclusion of environmentally insignificant projects
from the appeals process. For example, actions such as maintaining Forest Service
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buildings or mowing ranger station lawns need not be subject to the notice, com-
ment and appeal procedures. Actions that concern “land and resource management
plans,” however, “shall” be subject to notice, comment and appeal procedures.

On July 22, 2005, an attorney for the plaintiffs sent a letter to the Department
of Justice stating that he would move for contempt if he did not receive a letter by
July 26 stating the agency was immediately suspending all categorically excluded
actions implementing forest plans which have not been made subject to comment
and appeal. On July 28, 2005, plaintiffs filed a motion to hold the Forest Service
and Chief Dale Bosworth in contempt of court.

The Department of Justice, in its response, refuted the contempt claim and asked
the court to clarify that its ruling was effective only in the Eastern District of Cali-
fornia and should apply only to decisions issues after July 7th.

The second order, on September 20, 2005, made by Judge Singleton clarified that
his July order applies nationally and prospectively from July 7, 2005. The Judge de-
nied the plaintiffs’ motion for contempt, but warned that ’the Court fully intends
to enforce its orders.

On September 21, 2005, plaintiffs wrote another letter to Department of Justice
threatening a second motion to hold the Forest Service in contempt if the Forest
Service refused to immediately comply with the order.

In response to the judge’s order and faced with an aggressive plaintiff sending let-
ters threatening contempt motions, the Chief of the Forest Service issued direction
to the field to immediately suspend all categorically excluded proposed actions and
ensure that all such projects are subject to the notice, comment and appeal provi-
sions.

On October 19, 2005, the court issued a third order in response to the plaintiff’s
motion to clarify. Judge Singleton clarified what categorically excluded decisions are
not subject to notice, comment and appeal under the court’s order.

Based on the court’s order, the following actions are now expressly subject to no-
tice, comment and appeal.

o timber sales;

e prescribed burning;

e cutting trees for thinning or wildlife purposes over 5 contiguous acres; (Thinning
is a critical activity for ecosystem restoration. Timber sales, prescribed burning, and
thinning are conducted to reduce hazardous fuels.)

e creating or maintaining wildlife openings; (This activity is a key wildlife habitat
improvement for creating habitat diversity, edges and hiding cover.)

o designating Off Highway Vehicles (OHV) routes;

e constructing new OHV routes and facilities;

e upgrading, widening, or modifying OHV routes;

e special use permits for OHV activities;

e gathering geophysical data using certain techniques;

o trenching for data gathering on mineralization; and,

e clearing vegetation for sight paths for minerals, energy, or geophysical investiga-
tion or support facilities. (Inclusion of these last 3 activities imposes new procedural
delays for virtually all oil and gas exploration activities.)

IMPACTS OF ORDERS ON FOREST SERVICE ACTIONS

For the kinds of projects that include actions not exempted by the October 19
order, the Forest Service will now have to provide notice and opportunity to com-
ment and appeal. The notice, comment and appeal process could add up to 135 days
to the timeline before a project can be approved and implemented. The level of pub-
lic interest and comment on a project determines if an appeal period, with a poten-
tial 105 day period for filing and reviewing appeals, is required for a project deci-
sion. Additionally, this court ruling would apply to any new categorical exclusions
developed in the future for the actions listed in the October 19 order, thereby poten-
tially expanding future impacts of this court ruling.

I have some data to share with the Committee on the impacts of these court or-
ders on Forest Service activities. We asked each of the nine Forest Service Regions
to provide estimates of categorically excluded projects with activities listed in the
October 19 order that are now subject to notice, comment and appeal. All of these
projects would have been prepared with our previous public involvement and envi-
ronmental analysis procedures, but would have been exempt from notice, comment
and appeal.

The Regions report that as a result of the October 19 clarifying order, over 800
projects are now subject to notice, comment and appeal. This figure includes projects
in fiscal years 2005 and 2006. The Regions report the following number of projects
for each of the activities listed in the October order:
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e about 260 small timber sales, each of which may include up to 1,000 acres of
hazardous fuels treatments by thinning, up to 70 acres of live tree harvesting, sal-
vaging of dead or dying trees up to 250 acres, or sanitation harvest to control insects
or disease of up to 250 acres;

e about 210 prescribed burning projects for hazardous fuels reduction treatments
on up to 4,500 acres;

e over 30 wildlife opening projects;

e about 7 OHV route designations;

e over 9 new OHV route and facility construction;

e about 14 OHV route modifications;

e over 6 special use permits for OHV activities or events;

e over 215 projects for cutting trees for thinning or wildlife habitat improvement
in an area greater than 5 acres;

e over 20 geophysical data gathering projects;

e about 7 trenching projects for mineralization evidence; and

e about 20 projects for clearing vegetation for sight paths for minerals, energy,
or geophysical investigation or support facilities.

The Regions estimated the acreage of these projects now subject to notice, com-
ment and appeal to be over 1.2 million acres. This acreage figure includes about
900,000 acres of hazardous fuels reduction projects as part of the national FY 2006
target of 1.8 million acres for hazardous fuels reduction treatments. This 900,000
acre estimate includes almost 600,000 acres of prescribed burning in the Southern
Region. One effect of the increased timeframes is missing prescriptive windows of
air quality limitations for prescribed burning. Delaying prescribed burning activities
increases fuel loading, creating higher risks and potentially higher smoke emissions.
Moreover, increased fuel loads add to the complexity of the burns with the potential
for fire escapes and need for more people and equipment, thus increasing costs.
Higher fuel loads increase fire intensities and behavior putting project crews at risk.
An additional potential impact the Regions report is to neighboring communities.
Over 230 neighboring communities would potentially benefit from these hazardous
fuels reduction projects if they were not delayed.

As was previously stated, the categories of excluded activities were developed
through a public rulemaking process supported by a record of documented environ-
mental effects which concluded that these activities have insignificant environ-
mental effects.

The procedural changes brought on by rulings in the Earth Island Institute case
will have an important consequence on our ability to conduct routine operations
where there are no adverse effects on extraordinary circumstances. Being able to
move swiftly to accomplish project work is essential to people whose livelihood is
dependent upon time-sensitive decision making. In fact, the risk of not taking action
may often exceed the environmental effects of project implementation.

Our inability to promptly handle routine matters has an effect on the public, our
customers and partners. Hazardous fuel treatment operations that are coordinated
across land ownerships will become more complicated, time consuming and poten-
tially less effective due to procedural delays that affect National Forest System
lands that adjoin other Federal, state and private lands to be treated in the same
proposal. An overarching goal in the President’s Healthy Forest Initiative (HFI) and
the Congressionally-enacted Hazardous Fuels Reduction Act (HFRA) was to reduce
the amount of time and cost associated with the forest restoration and hazardous
fuels reduction treatments where the scope of effects was well understood and the
Forest Service’s experience had concluded there were no significant environmental
effects. Achieving this goal is now that much more challenging.

But the impacts of the ruling go beyond fuels reduction projects. In the recently
enacted Energy Policy Act, (P.L. 109-58) Congress directed Federal agencies to re-
spond to energy-related activities more quickly. Many of the routine and minor pro-
posals we deal with involve coordination of those proposals and activities on BLM
lands. The difference of time in terms of our ability to respond to proposals versus
those of the BLM creates unnecessary procedural challenges when responding to en-
ergy-related proposals.

Our off-highway vehicle program provides enjoyment for thousands of motorcycle,
ATV, jeep and snowmobile enthusiasts. Special events on National Forest System
lands are a popular activity for many clubs, an activity that requires a special use
permit. Because clubs often do short-term event planning, in the past we have been
able to respond within a few weeks to meet their schedule. Now, we will need up
to 7-months lead time for notice, comment, analysis, and appeal opportunity to issue
a special use permit for an OHV activity. For example, a motorcycle club had
planned an enduro ride on the Eldorado National Forest in California. The event
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had to be cancelled because the Forest Service couldn’t comply with the court order
and issue the special use permit in time.

The recent ruling on project appeal procedures for categorically excluded activities
will have a far-reaching impact on the Forest Service’s ability to quickly respond
to resource management needs and partner requests for work of a routine nature
with insignificant environmental effects. We know the recent court orders impact
not just our activities, but also our neighboring communities and land owners, per-
mittees, contractors, and other government agencies. Moreover, the court’s ruling
has resulted in some loss of efficiency gained and we have, therefore, lost some of
the efficiencies gained in the last few years with the President’s Healthy Forest Ini-
tiative and your Healthy Forest Restoration Act for ecosystem restoration and haz-
ardous fuels reduction.

USE OF FIRE RETARDANT

In a decision filed on October 24, 2005, the Federal district court for the District
of Montana held that the Forest Service’s failure to conduct an environmental anal-
ysis on the use of long-term chemical fire retardant on National Forest System land
violated the National Environmental Policy Act (NEPA), and that the agency’s fail-
ure to engage in formal consultation on this activity similarly violated the Endan-
gered Species Act (ESA).

Regarding NEPA, the court concluded, “The USFS decision to allow the use of
chemical fire retardant on national forests has a direct immediate effect on the envi-
ronment.” Additionally, the court stated, “...the USFS decision not to consult NEPA
in the annual dumping of millions of gallons of chemical fire retardant on the na-
tional forests is unreasonable.”

Regarding ESA, the Court held that the Forest Service’s reliance on emergency
consultations for long-term retardant dropped in waters inhabited by listed species
did not excuse the lack of formal consultation with the Fish and Wildlife Service
and the National Marine Fisheries Service. The Court ruled that “The use of long-
term fire retardant is not unexpected but guaranteed; the only question is when and
where it will be used. There is no reason why the USFS cannot conduct formal con-
sultation with FWS and no reason to find that the ESA requires anything else.”

In its order, the court stated that while Plaintiffs had requested “additional in-
junctive relief”’, they had not specifically requested that the court enjoin the Forest
Service from using the fire retardants, and so no injunction was issued. The court
ordered the Forest Service to comply with NEPA and to begin formal consultation
with the Fish and Wildlife Service under ESA.

The court left to the Forest Service’s discretion whether to conduct an environ-
mental assessment (EA) or a more comprehensive environmental impact statement
(EIS) to comply with NEPA. Preliminary estimates by agency staff indicate that a
progrlammatic EIS, should we decide to go that route, might take up to 2 years to
complete.

Even prior to this case, the Forest Service worked with FWS and NMFS for some
time on the subject of how we might conduct ESA section 7 consultations for fire-
fighting activities, and did not reach a conclusion. Therefore we are not able to esti-
mate what amount of additional activity, or what additional cost, would be required
by the court’s order. At this point, we have not verified that FWS and NMFS will
accept a programmatic consultation of this nature. If they would not, then we face
the prospect of additional difficulty in complying with this order.

We note that, while the court in this case did not enjoin the use of the retardant
while the required NEPA and ESA activities are conducted, there is still the possi-
bility of an injunction in the future. The judge did make a decision on the merits
of the NEPA and ESA claims, so it is possible that another plaintiff, in this or an-
other venue, could cite this finding and seek an injunction, which a court could
grant. So we will be in a state of uncertainty as to the availability of this firefight-
ing tool even as we begin compliance with this order.

This concludes my statement, I would be happy to answer any questions that you
may have.

STATEMENT OF BRAD ROBINSON

I am Brad Robinson, president of Gunnison Energy Corporation. Gunnison Energy
has been exploring for natural gas in and around the Grand Mesa, Uncompahgre
and Gunnison National Forests on the Western Slope of Colorado for 4 years. Gun-
nison Energy has invested ten of millions of dollars in these exploration efforts but
has yet to earn any income from these investments. One of the reasons for this is
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the high cost and time delays associated with exploring for and developing minerals
on Forest Service and BLM lands.

I would like to relate to you today how the recent court ruling relating to Categor-
ical Exclusions (CEs) out of the Ninth Circuit Court and the resulting confusion
with regard to the Forest Service’s ability to issue Categorical Exclusions has im-
pacted our company. Before I start, let me emphasis two things: First, Gunnison En-
ergy strongly supports reasonable protections to the environment. Secondly, Gunni-
son Energy has an excellent working relationship with the Forest Service and in no
way blames them for these recent problems.

Gunnison Energy and a partner, SG Interests, recently purchased a natural gas
pipeline system and a natural gas field which have been in existence for nearly 20
years. Some of the gas wells are owned by Gunnison Energy and its partner, some
are owned by third parties. Gunnison Energy was in communication with the Forest
Service months prior to this acquisition to determine what permits would be re-
quired to operate the pipeline and to do certain minor modifications to the pipeline
system to improve its safety and operational efficiency. The Forest Service advised
us that this work could be approved via a CE since no new roads were being built
nor was any new surface disturbance taking place. And, in fact, the Forest Service
approved our work via a CE once acquisition of the pipeline system was finalized.
However, before our work could be completed, the Forest Service was forced to re-
scind its approval because of the Ninth Circuit Court ruling. Our partners, SG In-
terest were also forced to halt work on an extension of the pipeline system to wells
they own which they had hoped to produce over this winter. Other gas well opera-
tors have also terminated their work.

The Forest Service has now re-approved some of this work. However, the contrac-
tors who were to do this work have moved on to other projects and cannot imme-
diately restart this work. In addition, our pipeline system and gas field is between
8,000 and 10,000 feet of elevation. Therefore, it is nearly assured that this work will
not be done this year and cannot be recommenced until June or July 2006 when
the snow melts.

So, at this point, we have at least three, and perhaps five, companies whose gas
will most certainly be shut in for the winter at a significant cost to these companies.
We have three companies who, in good faith, invested significant sums to get this
gas to market this winter. And, in spite of our and the Forest Service’s efforts, we
are shut in. This not only hurts us, but also hurts gas consumers.

We also have a court ruling that in spite of two clarifications is still not clear.
Item number 10 of the judge’s clarification presumably speaks to the need for notice
and comment for CEs related to clearing vegetation for the purpose of doing seismic
exploration work or the like. However, I can assure you that others will argue that
this provision means that any minerals or energy work requires that CE’s be no-
ticed, commented upon and be subject to appeal. Again, in our case, the delay this
entails can mean an extra six to twelve month delay in our work.

The logic behind Categorical Exclusions was to “categorically exclude” from fur-
ther analysis under the National Environmental Protection Act those activities
which are so minor or so routine that local Forest Service officials can evaluate and
approve them on a site specific, project by project basis without the delay of months
of comment and appeals. Examples include the transfer of permits related to exist-
ing uses of the forest and modification to existing equipment and facilities or other
activities which do not impact the forest land. The court ruling and resulting uncer-
tainty guts the Forest Service’s ability to carry out their most basic work. I strongly
urge you to again provide the local Forest Service the tools and discretion they need
to do their jobs, so that ranchers, grazers and people like me can do our jobs.

Attached to this statement is suggested language which can be added to the Ap-
peals Reform Act to clarify that CE’s are not subject to notice, comment or appeal
provisions. Gunnison Energy urges you to adopt this or similar language to remedy
the burdensome delays which are stopping routine work and stopping the delivery
of much needed natural gas to the market.

Thank you.

STATEMENT OF TiMm O’HARA

Good morning, Mr. Chairman. My name is Tim O’Hara, and I am the vice presi-
dent of Minnesota Forest Industries. My testimony today is also on behalf of the
American Forest and Paper Association (AF&PA), which 1s the national trade asso-
ciation representing forestland owners, manufacturers of solid wood products, and
producers of pulp and paper products. The U.S. forest products industry had sales
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of over $230 billion in 2004 and employed 1.1 million people. The industry accounts
for about 7 percent of U.S. manufacturing.

We are interested in the issue being explored at this hearing because many forest
products companies and their employees have a direct interest in the management
of the U.S. forest lands, both public and private. Since insect and disease outbreaks
and wildfires do not respect property boundaries, addressing the growing forest
health crisis on our Federal lands is integral to reducing risks to adjacent commu-
nities and state and private forestlands. Our industry is very concerned that the
Federal agencies recognize the significant threats that Federal non-action poses to
non-Federal forestlands. In addition, many of these companies are partially or whol-
ly dependent on timber resources of the National Forest System.

THE NEED FOR TIMELY ACTION

The administration announced the Healthy Forests Initiative in 2002 to address
the growing forest health crisis on our Federal forestlands. The Forest Service esti-
mates that over 72 million acres are at high risk of catastrophic wildfires and an-
other 26 million acres are at risk from insect and disease epidemics. Further exacer-
bating the problem is the fact that, according to the Forest Service, the agency
spends more than 40 percent of its budget and staff time managing paperwork,
rather than managing the forests.

In 2003, the Forest Service developed several new Categorical Exclusions (CEs)
to cover activities that would not have a significant impact on the environment and
therefore would not require an environmental assessment or environmental impact
statement. These new CEs applied to limited acreage projects and were designed to
reduce hazardous fuels, remove trees to prevent the spread of insects and disease,
and restore forests following a wildfire. These activities could be accomplished di-
rectly after the local manager’s decision without lengthy delays, just like the numer-
ous categorical exclusions already in place.

In developing these categorical exclusions, the agency conducted an extensive re-
view of hundreds of projects that provided clear justification for the categorical ex-
clusions, and demonstrated that the use of the categorical exclusions will not have
a significant impact on the environment.

The Forest Service desperately needs these tools to simplify the excessively com-
plicated documentation processes currently in place and to move forward with criti-
cal on-the-ground activities. There are several examples of forest health problems
ﬁiom all over the country, which highlight the urgent need for these categorical ex-
clusions:

e An outbreak of Southern Pine Beetle was detected on the Ocala National Forest
in Florida in April of 2001. According to Forest Service documents, 60—70 spots of
beetle attacks were detected, covering approximately 150 acres. Agency analyses
were initiated that determined the appropriate action would be for the Forest Serv-
ice to cut and remove the infected trees. The agency prepared an environmental as-
sessment, which was followed by months of public comments, appeals, and waiting
periods. Ultimately, the needed harvest and removal of the infected trees did not
begin until nine months after the outbreaks were detected, by which time the out-
break had spread to almost 1,500 acres, ten times the original impact. This delay
cost the Forest Service 2.3 million board feet with a value of $158,000. More impor-
tantly, the remaining infested trees posed a significant forest health and fire threat.

e The Daniel Boone National Forest in Kentucky experienced Southern Pine Bee-
tle outbreaks starting in 1999 and continuing through 2001. Two types of treatment
methods—cut and leave and cut and remove—were attempted, but efforts to control
the spread of the beetle were delayed by excessive paperwork and appeals, allowing
the devastation to quickly spread. More than 100,000 acres of pine forest were lost
to beetle damage on the Daniel Boone, an estimated 80 percent of pine acres pre-
viously existing. Because these pine forests had provided habitat to the federally en-
dangered red cockaded woodpecker, 15 of these rare birds had to be captured and
relocated to other States where pine habitat was unaffected by the beetle. The forest
is now faced with thousands of dead pine trees across the landscape, creating haz-
ards for recreation and devastation to the landscape.

e In California, forest lands within the Angeles, Cleveland, and San Bernardino
National Forests are suffering from the largest bark beetle infestation in the last
50 years. The effects of overstocking, drought, and lack of active forest management
have severely damaged these forests. As a result, several hundred thousand dead
pine trees are decaying fast and threatening to fall on homes, power lines, and
emergency evacuation routes. These forests contain recreation areas used by mil-
lions of people from the nearby metropolitan areas and surround residences with
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millions of dollars of property value. The categorical exclusions introduced in 2003
have helped in expediting removal of the diseased and infected trees.

e In the Rocky Mountain Region, many national forests have utilized categorical
exclusions to handle small mountain pine beetle salvage projects, such as the Custer
Bugs project on the Black Hills National Forest in South Dakota and the Beecher
project on the White River National Forest in Colorado. Both of these national for-
ests have active mountain pine beetle epidemics covering tens of thousands of acres.
The use of categorical exclusions has allowed the Forest Service to move quickly to
salvage trees that have been attacked by mountain pine beetle to prevent the spread
of beetles to additional trees and to salvage the dead trees before they lose their
value for lumber.

CONSEQUENCES OF LITIGATION

In today’s society, litigation seems to be the common reaction whenever someone
or some group is offended or does not get their way. This is not to suggest that le-
gitimate grievances never occur or that the Forest Service always gets it right. How-
ever, we can all agree that a Federal judge lacks the training to be a qualified forest
manager and that a courtroom is the wrong place to create forest policy.

I offer the litigation directed at the Texas National Forests to demonstrate why
litigation can hurt the ability of the agency to take care of serious forest health
problems and cost unnecessary time and money. Environmental groups filed a case
in the Texas Federal courts in 1985, originally hoping to stop the Forest Service
from addressing a pine beetle outbreak in designated wilderness areas. After a few
years, the court allowed the agency to cut the infested trees to prevent it from
spreading outside the wilderness, which of course it already had. The lawsuit then
expanded into numerous other issues and lasted for eighteen years. Finally, in 2003,
the court dismissed the case primarily because the courts had rejected every claim
argued by the environmental groups since 1991.

Obviously, not every lawsuit reaches this extreme. However, I put it forth as an
example to illustrate why Congress should make every effort to provide the Forest
Service Wéth as much clarity as possible so that the opportunities for litigation are
minimized.

THE NEED FOR CONGRESS TO ACT

We now face a situation where professional land managers within the Forest
Service are not able to undertake needed activities in a timely fashion. Activities
that have been documented to not significantly impact the environment are none-
theless held up through a burdensome process of public comment and appeal.
AF&PA and its member companies support the concepts of comment and appeal,
but do not believe that these processes are appropriate to actions that have been
determined to have no significant environmental impacts and where the need for
action is critical.

In a recent decision, U.S. District Court Judge Singleton (Earth Island Institute
vs. Pengilly, now Ruthenbeck) determined that categorical exclusions were subject
to the 1992 Appeals Reform Act and therefore the Forest Service must allow for
public comment and appeals on covered activities. But in a later clarification, he
then drew a baseless distinction between “minor” and “major” categorical exclusions
and included the forest health activities in the “major” category subject to notice,
comment and appeal. There is no legal basis for this distinction, since the rules of
the Council on Environmental Quality define categorical exclusion as any activity
with no significant environmental impacts. Whatever the merits of Judge
Singleton’s underlying decision, it has caused and will continue to cause significant
delays for critical forest health projects. Hundreds of projects have been suspended
all across the country until the public comment and appeals process can occur. It
is worth noting that any party who is truly affected by one of these projects may
always file a lawsuit, an action which is obviously available to many given the num-
ber of cases where the Forest Service is a defendant.

The extra time needed for notice, comment, and appeal procedures is potentially
in excess of 135 days and can often delay seasonal projects even longer. The Forest
Service anticipates that approximately 148,000 acres of hazardous fuels treatments
to reduce the risk of catastrophic wildfire will not be completed in FY 2006 as was
originally planned. Over 82,000 of the 148,000 acres are located in the wildland-
urban interface. In some locations, there are only certain times of year where condi-
tions exist to accomplish prescribed burning safely and without undesirable resource
damage; delays caused by this ruling may result in these activities being postponed
into FY 2007.
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One current example of the problems associated with delays comes from the Hash
Rock fire on the Ochocco National Forest in eastern Oregon. This fire occurred five
years ago and burned most of a wilderness area. The Forest Service proposed sal-
vaging outside the wilderness on the fringes. The project was appealed and no sale
went forward. The pine beetle then moved from the burned area into adjacent large,
old growth ponderosa pines, which the forest plan was trying to preserve as old
growth. This fall, the Forest Service proposed a project to contain the beetle infesta-
tion and a CE was going to be used, but now cannot because of Judge Singleton’s
ruling. So, because of continued appeals and litigation, an insect infestation has
spread and will continue to spread from a large burned area and has attacked
healthy, large, old-growth pines which were designed for protection.

The impacts of Judge Singleton’s ruling are also being felt in Minnesota’s Supe-
rior National Forest, where Community Wildfire Protection Plans were recently
completed for Cook and Lake Counties. These plans were developed from a commu-
nity-based collaborative process, through which desired outcomes were identified.
The planned activities would incorporate the use of CEs to promptly address the
dangerous hazardous fuels situation. Without the use of CEs as intended, the ability
of the Forest Service to implement their portion of the projects will be significantly
delayed and the entire effort will be compromised for those communities.

Another recent decision that has been in the news is Judge Molloy’s ruling in the
Montana Federal court that the Forest Service failed to properly analyze its use of
chemical fire retardant to control wildfire from the air. While the judge has not
stopped use of this critical tool in the fight against wildfire as the agency prepares
the necessary analyses, this presents yet another example of the myriad ways the
Forest Service becomes entangled in process while trying to address and manage the
very real and very dangerous conditions on the national forests.

These decisions and others suggest that we cannot and should not let these issues
get decided piecemeal through our judicial system. Action is needed by Congress
now to assist the Forest Service in moving forward expeditiously on appropriate ac-
tivities.

Congress has provided the Forest Service with a wide range of tools to address
the forest health crisis facing our national forests. Recent and pending legislation,
including the Healthy Forests Restoration Act of 2003 and the recently introduced
Forest Emergency Recovery and Research Act, specify the appropriate processes and
timeframes for various activities. These laws allow the Forest Service’s professional
forestland managers to move forward with certainty on activities that will help re-
store the health of our national forests. Similar action is now needed from Congress
to allow categorically excluded projects to move forward in a timely manner.

AF&PA looks forward to working with this Committee and others to help develop
solutions to address the burdensome process requirements that delay needed action
on our national forests. Thank you for the opportunity to testify, Mr. Chairman. I
would be happy to answer questions from the Committee.

STATEMENT OF JOHN B. HOFMANN

Thank you, Mr. Chairman and members of the committee for the invitation to ad-
dress the impacts of the application of the Appeals Reform Act on projects agreed
to within Community Wildfire Protection Plans (Plans). At this time, we are aware
of fifty-seven Community Wildfire Protection Plans in various stages of development
within 29 California counties, 15 of which include all or most of the at-risk commu-
nities in that county. Through the efforts of California’s Fire Safe Councils, which
predate the Healthy Forest Restoration Act, many of these Plans have been in de-
velopment for over 2 years.

A Community Wildfire Protection Plan must meet four basic requirements: (1) it
must identify and prioritize areas for hazardous fuel reduction treatments with rec-
ommendations for the type and method of treatment; (2) it must recommend meas-
ures that reduce structural ignitability; (3) it must accomplish those criteria within
the context of collaborative agreements; and, (4) it must be agreed to by the local
government, local fire department, and the state forest management agency in con-
sultation with Federal agencies and interested parties. We appreciate the wisdom
of Congress in including the combination of these elements, for they are the corner-
stones to successful implementation of Community Wildfire Protection Plans.

The areas and treatments recommended by the Plans are developed collabo-
ratively according to the Implementation Plan for the Comprehensive Strategy for
a Collaborative Approach for Reducing Wildland Fire Risks to Communities and the
Environment. Under the three-tiered structure, all interested parties have the op-
portunity to participate. This collaborative process invites debate, science, emotion,
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and eventually compromise, balance, and acceptance. The debate continues until the
community participants satisfy locally elected government leaders that the Plan is
socially acceptable, and the local and state fire experts that the plan will protect
the at-risk communities.

In addition to expedited NEPA procedures, the Healthy Forest Restoration Act re-
tained the authorized use of categorical exclusions. Categorical exclusions provide
a standard and an incentive for communities to collaboratively simplify treatment
recommendations and minimize environmental impacts. Categorical exclusions are
created after evaluating hundreds of similar completed projects and finding none of
the projects, individually or cumulatively, have had a significant effect on the envi-
ronment. By reducing the time and cost associated with a more formal environ-
mental analysis, categorical exclusions provide communities an incentive to meet
standards known to not have a significant effect on the environment and be non-
controversial.

Application of the Appeals Reform Act to categorical exclusions impacts the imple-
mentation of a Community Wildfire Protection Plan in a number of ways:

e The scoping required under the Appeals Reform Act will duplicate hazardous
fuels reduction requirements.

The categorical exclusion most likely to be used to implement a Community Wild-
fire Protection Plan is the hazardous fuels reduction category exclusion. The rule
specifies that the fuels reduction activity “shall be identified through a collaborative
framework as described in A Collaborative Approach for Reducing Wildland Fire
Risks to Communities and the Environment 10-Year Comprehensive Strategy Im-
plementation Plan”. This is the same collaborative framework required by the
Healthy Forest Restoration Act for developing treatments in a Community Wildfire
Protection Plan. The three-tiered collaborative framework invites participation at
the local, state and national level. The June 5, 2003 Federal Register notice for the
hazardous fuel reduction category exclusion adds, “This collaboration will, where ap-
propriate, seek to address conflicts concerning alternative uses of resources and be
used by the Federal agencies to consider, as appropriate, reasonable alternatives to
recommend courses of action.”

The process of community collaboration has proven effective under the Secure
Rural Schools and Community Self-determination Act of 2000. Not one project devel-
oped by the collaborative Resource Advisory Committees has been appealed. How-
ever, if collaborative plans are significantly modified by a second scoping period, the
community collaborative compromise may be breached and the process reverts back
to the non-collaborative process that has spurned appeals and litigation. Following
up a collaborative effort with a scoping outreach and appeals would be duplicative,
time consuming and risky for environmentally insignificant treatments.

e Scoping and appeals will jeopardize community collaboration and support.

The Healthy Forest Restoration Act of 2003 requires communities to recommend
treatments in a Community Wildfire Protection Plan by collaboration “in order to
encourage meaningful public participation during preparation of authorized hazard-
ous fuel reduction projects”. Application of the Appeals Reform Act would require
scoping after a community had already collaboratively developed a recommendation,
or in essence, open a second scoping period. A second scoping period would diminish
rather than encourage meaningful public participation in the project development
through a Community Wildfire Protection Plan. A second scoping period provides an
opportunity for those not satisfied with the Community Wildfire Protection Plan
process to modify projects even to the extent that the community might no longer
support the project. The second scoping period has the power to override the re-
quired community collaboration. Scoping and appeals for a categorical-exemption
thereby reduces the incentive for a community to collaboratively develop a commu-
nity wildfire protection plan, only to be subsequently modified and delayed by those
outside the Community Wildfire Protection Plan planning process.

e Scoping and appeals will reduce the incentives for environmentally simplified
treatments

For projects that require an environmental assessment (EA) or an environmental
impact statement (EIS), Federal agencies must evaluate, at a minimum, the commu-
nity recommended treatments. If, during scoping or agency review, a different alter-
native is recommended, the agency must still evaluate the community recommenda-
tion along with the scoping or agency recommendation. However, Federal agencies
are not obligated to evaluate community recommendations in addition to their own
for projects that meet the categorical exclusion standards. Therefore, communities
that want to ensure its recommendations are evaluated, would be discouraged from
meeting the categorical exclusion standards.

e Scoping and appeals will increase project implementation costs
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Scoping and appeals will needlessly add to the cost of community recommended
fuels treatments that qualify for a categorical exclusion. Communities must stretch
existing funds to implement wildfire protection plans. Last year, California commu-
nities requested $33.5 million in grant assistance to implement 366 projects agreed
to in Community Wildfire Protection Plans. The combination of state and Federal
funding totaled only $8.7 million dollars, which funded 127 community projects.
Where Federal funds are used to reduce fuels on private lands, the private projects
must also be NEPA compliant. Conducting a second scoping period with its accom-
panying analysis will further aggravate the funding scarcity on both Federal and
private lands.

e Scoping and appeals will delay community project implementation

Time is of the essence for many communities surrounded by hazardous fuels con-
ditions. For Southern California, the passage of the Healthy Forest Restoration Act
was too late. In California, we were fortunate this past season. Heavy winter rains
fueled fear in many firefighters as wildland fuels grew. While we can breathe a sigh
of relief for a mild fire fighting season, unless the excessive fuels are removed, the
resultant growth in fuels will combine with next year’s growth and the following
year’s growth to exponentially contribute to explosive fire conditions next year, and
the year after, and the year after that. It is not a question of if, but when the
wildfires will ignite. Delays of any extent, extends the time period communities are
vulnerable to wildfire.

e Scoping and appeals will jeopardize the Community Wildfire Protection Plan
strategy

A Community Wildfire Protection Plan is a strategy, not a project. The effective-
ness of the strategy is dependent on the collective integration of all the projects. The
challenge with past fuels reduction plans has been the piece-meal approach with in-
dividual projects. Fuels reduction treatments have proven effective when the fire
starts in alignment with the project. Far too often, the fire burned through or
missed the treatment area and burned with catastrophic results for want of a stra-
tegically placed sequel. With significant modifications to individual projects, the
strategic plan may no longer be effective in protecting communities.

The hope of Community Wildfire Protection Plans was to bring peace to the forest
wars through collaboratively resolving differences in communities. Adding a second
scoping and appeals requirement to collaboratively developed, environmentally in-
%ilgniﬁcant projects undermines the cornerstones of a Community Wildfire Protection

an.

Thank you Mr. Chairman and Members of the Committee. I will be happy to an-
swer any questions you may have.

STATEMENT OF MICHAEL MORTIMER

Mr. Chairman, members of the committee, I am pleased to have the opportunity
to appear before you today to discuss a pressing national forest management issue.
While I am a member of the forestry faculty at Virginia Tech, I wish to make my
comments today on behalf of the Society of American Foresters and its 15,000 for-
estry professionals.

The National Environmental Policy Act or the NEPA has been in effect for nearly
40 years. Its dual requirements to involve the public and to analyze the potential
environmental impacts of major Federal actions have provided safeguards against
careless development and unforeseen consequences.

In enacting NEPA, Congress provided a useful mechanism for categorically ex-
cluding from environmental analysis smaller projects that afford very little risk in
the way of environmental impacts and those projects considered emergency actions.
These actions should be expeditiously implemented and warrant exemption from ad-
ministrative appeals. SAF supports the recently introduced legislation, HR 4091,
which would respond to a recent court decision hindering timely implementation of
actions that have insignificant environmental impact.

The Forest Service currently has several categorical exclusions as allowed under
the NEPA including those that are components of the Healthy Forests Initiative
(HFI) and the Healthy Forests Restoration Act (HFRA) (P.L. 108-148). These exclu-
sions aide in reducing hazardous fuels, addressing insect and disease outbreaks, and
rehabilitating forests after events. Each of the HFI/HFRA categorical exclusions in-
clude specific limitations on the size of the projects, which vary from 70 acres for
limited harvesting to 4,500 acres for prescribed burning; road building; silviculture
applications; and herbicide and pesticide use. These categorical exclusions cannot be
used in wilderness or wilderness study areas. Additionally, each includes provisions
for how the public will be involved in the process. The wildfire risk reduction cat-
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egorical exclusion in particular mandates that projects be developed through the col-
laborative process of the 10 Year Comprehensive Strategy for Implementing the Na-
tional Fire Plan.

Because of the insignificant environmental impacts of these projects and the pub-
lic involvement afforded through regulatory mandates in the exclusions, the forest
planning process, project scoping, and litigation, these projects do not need to be fur-
ther subjected to the administrative appeals process. It is important to note that
these forest health-related categorical exclusions require full compliance with envi-
ronmental laws. Additionally, projects implemented using these exclusions must still
be consistent with the forest management plans required under the National Forest
Management Act that are developed with significant public involvement and envi-
ronmental analysis. Use of categorical exclusions relies upon the science and experi-
ential knowledge of forest managers who have implemented these forest manage-
ment practices for decades.

An agency is not free to develop categorical exclusions in any manner it sees fit.
Categorical exclusions cannot be applied arbitrarily or haphazardly as the Forest
Service discovered in the 1999 Heartwood decision.t

In contrast, when developing the HFI categorical exclusions, the Forest Service
conducted extensive analysis of these types of projects and came to the conclusion
that these actions result in insignificant environmental effect. In addition, forest
managers need these exclusions to quickly respond to emergencies and reduce the
threats to the Nation’s forests.

SAF strongly believes that by their nature and with the limitations outlined in
the regulations, the forest health projects allowed under the HFI and HFRA cat-
egorical exclusions should be excluded from further environmental analysis. These
categorical exclusions can provide the Forest Service with a means to accelerate ac-
complishment of urgent projects on the ground. However, the agency cannot take
full advantage of the efficiencies offered by these categorical exclusions without re-
lief from the current statutory appeals process.

Judge Singleton’s recent ruling in the Earth Island Institute case 2

The court then compounds this problem by creating an artificial distinction where
none exists. The court held that “While the Forest Service is clearly not required
to make every minor project it undertakes subject to the appeals process, it is re-
quired to delineate between major and minor projects” The court’s apparent logic
geing that minor projects do not require an appeals process, whereas major projects

0.

There is no such distinction between major and minor in the Council on Environ-
mental Quality’s definition of categorical exclusion. The critical question in NEPA
is instead whether actions will significantly impact the human environment. The
size or scope of the project is irrelevant, only the environmental impacts are of con-
cern. What Judge Singleton has done is create a new test to determine whether a
categorical exclusion is appealable based on whether it is a major or minor action.
Since this major vs. minor distinction is not currently defined, only another judge,
on a case by case basis, can decide that question conclusively unless Congress acts
to remedy this situation. The Earth Island Institute case has inappropriately blend-
ed the NEPA process with the appeals process. The consequence is uncertainty for
the agency and undoubtedly additional lawsuits challenging the use of categorical
exclusions.

Recent research on Virginia’s national forests 3

e One of the projects, designed to address a southern pine bark beetle infestation,
would have harvested only 40 acres, prescriptively burned 70 acres, and constructed
only one-third of a mile of road. Appeals added 7 months to the project, only to have
litigation delay it another 13 months.

1 Heartwood v. U.S. Forest Service, 73 F. Supp. 2d 962 (S.D. Ill 1999) affd 230 F.3d 947 (7th
Cir.(I11.)2000).

2 Earth Island Institute v. Pengilly, Case No. CIV F-03-6386 JKS (E.D. CA 2005). has unfor-
tunately clouded the relationship between categorical exclusions and the appeals process. While
the court clearly recognized that the Appeals Reform Act certainly permits exclusion of environ-
mentally insignificant projects from the appeals process, the court does not seem to understand
that what it is describing are in fact categorically excluded projects.

3 Scardina, A. 2003, Public involvement in USDA Forest Service project-level decision making:
A qualitative analysis of public comments, administrative appeals, and legal arguments from
case studies on the George Washington & Jefferson National Forests. Master of Science Thesis,
Virginia Polytechnic Institute and State University. Blacksburg, VA. has shown that the appeals
process inevitably slows down implementation of categorically excluded projects—in the cases
we examined, the public comment and appeal processes added an average of 4 months, essen-
tially doubling the implementation time for what should have been quickly completed, low im-
pact projects:
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e Two categorically excluded timber salvage sales, totaling a mere 150 acres of
restoration work, were nonetheless appealed, again doubling the amount of time
needed to implement the projects.

e Most discouragingly, a research project designed to test the efficacy of various
gypsy moth pheromone treatments did not in fact qualify for a categorical exclusion.
That project, designed to treat less than 1,000 acres not only failed to qualify for
a categorical exclusion, but was subsequently appealed and litigated. While the For-
est Service prevailed, the time elapsed was nearly two years. Two years to imple-
ment a small-scale forest health research project is unacceptable.

It is also worthwhile noting that in none of the appealed categorical exclusion
projects we studied did the information raised on appeal lead to the reversal of the
original Forest Service decision. It was in fact troubling that so many concerns were
raised during the post-decisional period that could have been raised prior to the
land manager’s decision had the appellants truly wanted to contribute to improving
the projects and the agency decisions.

In closing, as I was helping to coordinate the State of Montana’s post-fire efforts
on its forest lands in the Bitterroot Valley following the catastrophic fire season in
the year 2000, it was painful to watch the NEPA and appeals processes grind down
the Forest Service’s ability to respond promptly to the crisis on its national forest
lands. Categorical exclusions can restore common sense to how the NEPA is applied.
Mr. Chairman, it is undeniably important that efforts with H.R. 4091, to codify the
exemption of categorical exclusions from the appeals requirements of the Appeals
Reform Act, move forward. The recent decision by Judge Singleton in the California
District court is unfortunate, and demands that Congress clarify how categorical ex-
clusions and the Forest Service appeals process fit together. The Society of Amer-
ican Foresters supports your initiative, and supports efforts to restore the ability of
the Forest Service to act in a timely fashion to address forest health and other land
and resource management needs on the national forests.
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TESTIMONY OF MATT KENNA ON BEHALF OF THE WESTERN
ENVIRONMENTAL LAW CENTER, SIERRA CLUB, HEARTWOOD,
AND CENTER FOR BIOLOGICAL DIVERSITY

TO THE UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON AGRICULTURE

NOVEMBER 15, 2005
CONCERNING

Review of Recent Litigation Regarding Forest Service
Public Comment and Administrative Appeal Regulations

Thank you for the opportunity to provide these written comments on the pending case of
Earth Island Institute v. Ruthenbeck, its effect on the public comment and administrative appeal
regulations of the Forest Service, and the Forest Service’s conduct in response to this litigation.
Effect of the Court’s Orders

Contrary to views expressed in written testimony by the U.S. Department of Agriculture,
the effect of Judge Singleton’s' orders in this case has been nothing more than to reinstate the
status quo regarding the affected regulations as they existed in 2003, before the challenged
regulations were promulgated, and do not require the Forest Service to depart from the way it
has conducted business for the vast majority of its history.

The Forest Service has had an appeals process in place since 1907, and timber sales had
always been subject to appeal, until the regulations in question were promulgated in 2003. As
the Forest Service stated in 1993 when it promulgated the first rules implementing the Forest
Service Decision Making and Appeals Reform Act (“ARA”), in keeping categorically-excluded

timber sales subject to appeal as they had also been prior to passage of the ARA: “These

. Judge Singleton sits on the U.S. District Court for the District of Alaska, but sits on this
Eastern District of California case “by designation.” Judge Singleton was appointed by
President George H. W. Bush in 1990.
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decisions, because they involve timber management, are sometimes subject to more complex
analyses than the other actions. Much of the discussion in Congress about the Forest Service
appeals process was directed towards timber harvesting, and the Agency feels that it is important
to preserve the opportunity to appeal such decisions.” 58 Fed. Reg. 19,369, 19,373 (Apr. 14,
1993). Accordingly, it was the 2003 regulations that marked a radical change from past practice,
and the Court’s order merely reinstated the rules for timber sales which had been in place for the
vast majority of the Forest Service’s history.

Regarding non-timber decisions, it is true that the ten categorically-excluded activities
other than timber harvest contained in the 2000 regulations (such as approval of new motorized
trail routes) and reinstated by Judge Singleton were not subject to public comment and appeal
under the 1993 rules. However, these activities, plus many more, were subject to public
comment and appeal for decades prior to the 1993 regulations, which is why Heartwood
challenged those regulations and why the Forest Service agreed in the 2000 settlement
agreement to make those additional ten categories of actions subject to public comment and
appeal. Accordingly, like timber sales these projects were also subject to appeal for the vast
majority of the history of the Forest Service. During these many years the agency demonstrated
that it was more than able to plan and implement projects in a timely manner while respecting
the rights of citizens to provide comment and use administrative appeals.

The Forest Service Currently Has the Authority to Move Ahead with Emergency Actions

USDA’s written testimony fails to acknowledge that the Forest Service retains its
authority to exempt emergency projects (such as urgent prescribed buming projects) from the
stay provision of the ARA, allowing the projects to go forward immediately while any appeal

proceeds. See 36 C.F.R. §§ 2152, 215.9, 215.10. Accordingly, the Forest Service has all the
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flexibility it needs to carry out urgent projects in an expedited manner, and accordingly it does
not make sense to change the law to exempt all categorically-excluded projects from public
comment and appeal.

Forest Service Malfeasance in Response to Court Orders

The Forest Service’s failure to explain why it is not exercising its emergency authority
where necessary, and its decision instead to seek relief in Congress which would exempt its
many non-emergency actions from public review, is troubling. The reason for this approach
appears to be the same reason that the agency misapplied the Court’s order to apply it to truly
minor actions such as firewood cutting, hunting outfitter permits, and even the cutting of the
Capitol Christmas tree, in late September and early October before the court stepped in at
plaintiffs’ request: it represents an attempt to manufacture a political crisis intended to help the
Forest Service in “overruling the judge legislatively,” which “should lead to more questions

about the real motives of the agency that allegedly protects the nation’s forests.” See “Forest

Service Sulk,” Washington Post Editorial October 24, 2005, Attachment #1; see also
Attachments #2 thru #8 (Congressional letters and editorials expressing concern over USFS
actions).

This effort to misapply the Court’s ruling created serious impacts on citizens’ lives.
Outfitter permits were suspended right at the beginning of the big game season in Colorado, New
Mexico and elsewhere, costing outfitters precious income during their peak season, and
depriving some big game hunters of their chance to harvest game for the season. An Oregon
resident “Pat Mooney lost half his wreath and Christmas tree-cutting season during the
shutdown. He estimates the permit ban cost him $15,000 and, in turn, hurt the eight commercial

wreath makers he supplies with greenery.” Attachment #9 (“Fuming in the Forest,” Eugene
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Register-Guard Editorial October 24, 2005). We see the decision by U.S. Forest Service leaders
that created these significant disruptions of citizens’ lives and livelihoods as a serious one.
Efforts to place blame for the Forest Service's actions on “advice of its lawyers” or on
“threatening letters of plaintiffs” are not supported by the facts. First, unequivocal binding case
law made clear that once the Court set the 2003 rules aside, the old rules came back into effect,
which did not make such minor actions subject to comment and appeal. Attachment #10
(October 19, 2005 Order, citing Paulsen v. Daniels, 413 F.3d 999, 1008 (9th Cir. 2005)).
Despite plaintiffs’ citation of that case to the Court, the Forest Service never addressed it nor
attempted to explain why it might not apply. It seems clear that only direction from the Forest
Service leadership could have dictated this litigation strategy, rather than any legal advice of an
attomey.

Second, the plaintiffs sent a letter to the Forest Service explaining that the order clearly
did not apply to these minor actions, citing Paulsen v. Daniels. Attachment #11. It was
plaintiffs, not the Forest Service, who sought and received an expedited order clarifying that the
old rules were in place and that the Court’s orders did not apply to these minor activities. Far
from being “aggressive,” the plaintiffs have expressed in letters to the Forest Service their
willingness to discuss settlement with the agency to exempt any matters of urgency if the Forest
Service honestly believed that existing emergency authority was not sufficient to exempt them
from the appeal stay provision. Attachments #11, #12. The Forest Service did not accept any of
these invitations to discuss settlement and failed to even respond.
Reasons Why Comment and Appeal are Necessary

There is a reason Congress passed the ARA in the first place: because Members and

Senators of both parties agreed that better government was the result when the public had the
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rights to provide input on Forest Service decisions. Congress also noted that the rights of public
comment and appeal reduces the need to bring disagreements on specific projects to federal
court.

The Forest Service states that categorically-excluded activities do not have significant
effects, and therefore need no public comment and appeal. We agree that some activities such as
firewood cutting have always been exempt from appeal and should remain so. However, we also
believe that some projects can be planned with categorical exclusions but still have important
aspects that require that the rights of comments and appeals be retained. This has become even
more true under other Bush administration categorical exclusion rules which have expanded the
use of categorical exclusions to include logging projects on hundreds of acres each, which each
sometimes contain hundreds of log trucks’ worth of timber. See 68 Fed. Reg. 44,598 (July 29,
2003).

As stated by one of the plaintiffs in a declaration submitted in the Ruthenbeck litigation,
“the Center for Biological Diversity believes that the ability to categorically exclude certain
projects is valuable; we only ask for notice, comment, and appeal opportunities for the kinds of
projects that are on the margins of certainty, such as commercial timber sales and oil and gas
drilling plans.” Even for prescribed burn projects, absent some true emergency to carry them out
immediately, public comment and potential appeal is a good idea. The rights of citizens to
comment on projects and to have rights of administrative appeal are part of the social contract
between Americans and the federal managers who have stewardship responsibilities over the
public’s lands. Efforts to short change the public’s involvement strikes at the heart of this social
contract. When is it appropriate for federal land managers to ignore the public in an attempt to
meet their own desires? In order to reach timber volume goals? In order to augment some budget

5
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shortfalls? In order to seek favor from a political ally? We believe that turning to the public
rather than turning away will result in better outcomes for the management agencies, the public
trust, the public’s natural resources and the Congressional requirements for appropriating and

overseeing these responsibilities.



48

THE WASHINGTON POST
EDITORIAL

http://www, washingtonpost.com/wp-dyn/content/article/2005/10/23/ AR2005 102300897 html

Forest Service Sulk
Monday, October 24, 2005; A18

THE FOREST Service's decision to suspend more than 1,500 permits for activities in national forests -~
including weddings, mushroom-picking and hunting expeditions for the disabled -- should lead to more
questions about the real motives of the agency that allegedly protects the nation’s forests. The extraordinarily
petty decision appears to have been an overly literal response to a judicial decision in the summer, which found
that the Forest Service had illegally rewritten its rules and dispensed with required public consultations before
harvesting timber in Sequoia National Forest. The judge ordered the Forest Service to return to previous rules,
which required public consuitation for major forest activities, such as commercial timber sales, oil drilling or
mining.

Instead of abiding by the law, the Forest Service, whose lawyers say they were interpreting a judge's broad and
vague orders, decided to create chaos and put everything up for public consultation and a 30-day comment
period. Proof that this was a political ploy -- deliberately designed to wreak havoc and feed the opposition to
public consultation -- lies in the fact that a pro-development group announced it would like to see a "full public
discussion” of the harvesting of the Capitol Christmas tree and initiated procedures that would delay the tree's
arrival in Washington. On Capitol Hill there has also been talk of overruling the judge legislatively, possibly
through an upcoming appropriations bill.

Now the same judge has clarified his earlier ruling and stated that public consultation is required for major
activities that affect trees and wildlife, not for routine use of the forests. Forest Service lawyers say they will
abide by the decision. Maybe the agency, and its Agriculture Department overseer, former timber industry
lobbyist Mark Rey, should also think harder about whether it wants to preserve whatever smidgen of neutrality
is left of the nation's forest policy, too.

© 2005 The Washington Post Company
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Forest Service tries
to teach greens a lesson

Agency attempts to bend court order to halt minor projects, but is knocked back

recent court case temmporar-

ily prevented the public

from cufting Christmas

trees, picking mushroonts,
or gathering firewaod in national
forests — or so the U8, Forest
Service wanted you to believe. This
fall, the agency suspended nearly
1,500 routine activities, saying that
& recent court ruling forced it to
allow time for the public to com-
ment on - and appeal — just about
any action. The ruling resulted
from a lawsuit brought by Earth
Island Institute and other conserva-
fion groups, which charged that the
Forest Service had been illegally
permitting projects without eppor-
tunity for public input,

But suspending minor activities
was not the point of the lawsuit,
according to the plaintiffc’ lead
attorney, Mait Kenna of the
‘Western Environmental Law
Center. He says that the Forest
Service went far beyond the intent
of the court order in applying it to
activities ke bike races and the
cutting of the Capitol holiday tree.

Andy Stahl, executive director of
Forest Service Employees for
Eavironmental Ethics, says that
the agency was trying to stage a
train wreck to get Congress ta clean
up the mess In this case, “the
mess” is the 1992 Forest Service
Decision Making and Appeals

form Act, which requires the
agency to complete an appeals
process (public notice and opportu-
pity for comment and appeal) for
rojects implemented under nation-
forest management plans.
i When the Forest Service began
implementing the appeals act, it
lised “categorical exclusions” to
bxempt environmentally benign
projects from public input.
{However, over time, the agency
dded activities with larger
impacts to the exclusion kst. “The
[Forest Service was eviscerating the
{1992 appeals law,” Stahl says.
i Asettlement in 2000 put the
exclusion Jist in check. But in
2003, the Bush ad i i

-

e o
(] l ]

Since that time, the agency has
inappropriately exempted thou-
sands of prajects from the appeals
process, says Kenna. Examples
inglude the Shaw Lake salvage
timber sale in Colorado, which
could produce up to 400 truckloads
of timber, plus oil and gas develop-
ment and the copstruction of off-
highway vehicle routes, Kenna
says.

On July 7, U.8. Diswiet Judge
James K. Singleton Jr. agreed with
Kenna and Earth Island, and
strugk down the 2003 rule cireum-
venting the appeals process, The
Farest Service first applied the
order to forests in eastern
California, where the court case
began, but on Sept, 20, the judge
clarified that his arder was meant
to apply nationwide.

The agency then suspended a
broad array of activities pending
the appeals process, which can
takie up to 135 days. ding to

5 1
i
i

not give the Forest Service latitude
to choose what sort of categorical
exclusion will be suspended,” said
Dan Jiron, an agency spokesman,

Mark Rey, the former timber
lobbyist who now oversees the
Forest Service, took every apportu-
nity to drive home one of his
favorite points: environmental law-
suits are throwing a wrench into
daily operations on the national
forests. “Probably the lesson here
is that when you use litigation, you
have to use it selectively — if you
want to avoid these kinds of broad-
T consequences,” said Rey, under-
secretary of the U.S. Department
of Agriculture.

On Oct. 12, the Department of
Justice, which represents the
Forest Service in the case, filed 2
wmotion to allow the agency to
return to its previous workings
while it appeals the ruling. The
environmentalist plaintiffs

with an

Forest Service documents, projects
put on hold or cancelled included
the following: 169 recreation proj-
ects; 98 watershed and wildlife
habitat projects; about 110 outfit-
ter and guide permits for hunting,
fishing, and horseback riding;
National Guard training; Boy and
Girl Seout meetings; family
reundons; and aver 175 permits for
road easements.

"The court order had stated that

motion, asking the court to ¢clarify
that the order was not intended to
affect minor activities.

On Oct. 19, the judge confirmed
that the Forest Service had blown
the order out of proportion and
that minor projects are not subject
1o the appeals process.

“We are relieved that Judge
Bingletou provided a necessary
clarification to his earlier orders,”
Rey stated in a response.

modified the appeals process to
mplement the Healthy Forest
Initiative. One new regulation
allowed all categorically excluded
activities to sail through without
the appeals process; other rules
expanded the size of projects that
can be excluded.

Projects” were still exempt from
the appeals process; it provided the
examples of maintaining Forest
Service buildings and mowing
ranger station lawns, However, the
Forest Service took the order liter-
ally, exempting nothing beyond
thoss two examples. “The judge did

the Forest Service
plans to appeal the rulings so that
all categorical exclusions may slide
through without public involve-
ment.

BY MICHELLE BURKHART
michi@hcn.org

The author is an HON intern,
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Western Environmental Law Center

October 3, 2005

Ben Longstreth
U.S. Dept. of Justice
ben.longstreth@justice.usdoj.gov

RE:  Implementation of Earth Island Institute v. Pengilly
Dear Ben,

T am sending this letter which is a corrected version of what I sent earlier today- I had
mistakeniy referred to the promulgation date of the voided rules as July 3, 2003, when the proper
date is June 4, 2003.

As I have indicated in briefing on the merits, it is our position that once the rules were set
aside by Judge Singleton, the old rules in effect prior to June 4, 2003, came back into effect,
which did not require that outfitter permits, Christmas tree cutting etc. be subject to notice,
comment and appeal. “The effect of invalidating an agency rule is to reinstate the rule previously
in force.” Paulsen v. Daniels, 413 F.3d 999, 1008 (9th Cir. 2005), citing Action on Smoking &
Health v. Civil Aeronautics Board, 713 F.2d 795, 797 (D.C. Cir. 1983).

These old rules include the 1993 rules which mandated that categorically-excluded timber
sales be subject to public notice, comment and appeal, as amended by the 2000 rules resulting
from the Heartwood settlement. Thus, in addition to categorically-excluded timber sales, the
following activities are the only other categorically-excluded activities which need to be
subjected to public notice, comment and appeal:

(1) Projects involving the use of prescribed burning;

(2) Projects involving the creation or maintenance of wildlife openings;

(3) The designation of travel routes for off-highway vehicle (OHV)( use which is not
conducted through the travel management planning process as part of the forest
planning process; [sic]

(4) The construction of new OHV routes and facilities intended to support OHV use;

990% post consumer waste. 109 hemp, tnbleached, say itrks
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(5) The upgrading, widening, or modification of OHV routes to increase either the levels
or types of use by OHVs (but not projects performed for the maintenance of
existing routes);

(6) The issuance or reissuance of special use permits for OHV activities conducted on
areas, trails, or roads that are not designated for such activities;

(7) Projects in which the cutting of trees for thinning or wildlife purposes occurs over an
area greater than 5 contiguous acres;

(8) Gathering geophysical data using shorthole, vibroseis, or surface charge;

(9) Trenching to obtain evidence of mineralization;

(10) Clearing vegetation for sight paths from areas used for mineral, energy, or

geophysical investigation or support facilities for such activities.

65 Fed. Reg. 61,302, (Oct. 17, 2600).

Accordingly, I do not believe that any further order from the Court is necessary to allow

minor activities which are not timber sales and which are not in this list from going forward.

Sincerely,

/,

Matt Kenna
Attorney for Heartwood et al.




52

Casper Star-Tribune
EDITORIAL
1012072005

If a train wrecks in the forest ...

The Forest Service needs to take a more reasonable approach to deciding which projects should be excluded
from a formal review process.

Some forest activities should require a thorough review process, and some shouldn't.

Cutting down a Christmas tree should require a permit, not an environmental impact statement. Surface mining
for coal in a campground might be another matter.

One forest activity that should be prohibited entirely is crisis manufacturing -- the deliberate creation of a
needless problem to generate a political response.

Unfortunately, that appears to be the silly tactic being used by some of the higher-ups in the U.S. Forest
Service.

In the years since the Bush administration took office, it has greatly expanded the number of projects that
qualify for "categorical exclusions” - those activities involving federal land that do not require a formal review
process.

An example: In the 1980s, the Forest Service categorically excluded timber sales of 10 acres or less from the
formal review process. Since the Bush administration's "Healthy Forests Initiative” was announced in 2003, up
o0 70 acres of green trees, 250 acres of salvage logging, or 1,000 acres of fuel reduction can be excluded. The
construction of a temporary road of up to half a mile also would be excluded.

The new energy bill authorized by Congress and signed by the president also includes an expansion of
categorical exclusions, allowing some oil, gas and geothermal wells to be drilled without environmental study
or public comment.

In July, U.S. District Judge James Singleton Jr. of the Eastern District of California ruled that the use of
categorical exclusion provisions in Forest Service rules violates the Forest Service Decision Making and
Appeals Reform Act. And on Sept. 16, Singleton ruled that his decision would apply to other Forest Service
lands outside the Ninth District, too.

The Forest Service reacted to the ruling by halting more than 1,500 permitted projects nationwide, including
activities as seemingly innocuous as campground repairs, firewood cutting or cutting the family Christmas tree.

Responses by forest officials in Wyoming have been varied.
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In some places, anyone who wants to cut a tree for the holidays now faces a possible appeals process that could
stretch well beyond the holidays. That shouldn't happen. Anyone who would object to such a low-impact use of
forest resources could fairly be branded an extremist.

The Forest Service even suspended the permit for cutting the tree selected as the "People’s Holiday Tree" -- an
80-foot Engelmann spruce from New Mexico that was to decorate the Capitol in Washington, D.C.

Environmental groups have accused the Forest Service of fabricating a crisis for political purposes, hoping to
foment a backlash against the environmental groups that successfully challenged the use of categorical
exclusions for more significant projects. Forest Service officials deny that they're overreacting. They insist that
they're just trying to comply with the ruling.

But in pulling the plug on minor activities that have been allowed longer than there's been a Forest Service, it's
pretty hard to imagine there's no political motivation to their interpretation of the ruling.

Two things need to happen now: Judge Singleton needs to clarify his ruling, and the Forest Service needs to be
a little more reasonable about letting traditional, low-impact uses go forward.
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Durango Herald
Forest politics

Friday, October 21st 2005

Imagine Kari Rove as Smokey the Bear. Any question as to how politicized government has become were
effectively answered by the Forest Service's response 1o a court ruling that went against the Bush administration. It
was a public embarrassment for an honorable agency.

A federal District Court in California ruled July 2 that the Forest Service had to allow public comment on all projects.
Representing the Western Environmental Law Center, Durango attorney Matt Kenna had argued that the Bush
administration was in viotation of federal law for not taking public comment on major projects such as large-scale
logging operations or hazardous-fuel reduction efforts. The ruling was widely seen as a setback for the Bush
administration’s Healthy Forests Initiative.

In response, the Forest Service resorted to an old political trick. City governments seeking more money sometimes
demonstrate their purported poverty by shutting down prominent fire stations or laying off the crossing guards that
patrol the busiest schools. The point is not to conserve, but to make a splash by targeting something that everyone
sees.

So, rather than simply complying with the judge’s order, the Forest Service reduced it to the absurd and announced
that it would henceforth require public input on everything from permission to cut a Christmas tree to allowing a
wedding on forest land. According to the Corvallis (Ore.) Gazette-Times, the Forest Service suspended almost
1,500 projects nationwide, including mushroom gathering in Oregon, the transfer of a ski area’s operating permit
outside of Los Angeles and cutting a Christmas tree in New Mexico for the U.S. Capitol.

On Oct.1, the Forest Service shut down a mountain bike race near Salida. And, in a news release, the agency said
that permits to allow individuals to harvest firewood would now require a 30-day wait, which could be extended to
42 months if appealed. Qutfitter tours would not be allowed on national forest land without the same sort of public
process as is being applied to the proposed Village at Wolf Creek. Several members of Congress - including our
congressman, Rep. John Salazar, D-Manassa — responded by writing to Secretary of Agriculture Mike Johanns
saying that, "Our constituents have told us they believe the agency is deliberately overreacting.”

Kenna described the Forest Service reaction as “retaliatory.” He says the judge was clear that his ruling did not
apply to “categorical exclusions” — non-controversial uses that do not require a lengthy review process. The national
spokesman for the Forest Service disagreed. He said, “The court did not give us the latitude to make a distinction
between different types of categorical exclusions.”But on Thursday the judge in the case issued a clarification of his
ruling saying that the Forest Service had gone too far and specifically listing those projects that are “subject to
notice, comment and appeal.” Cutting firewood and Christmas trees are not among them.

Indeed, the list consists entirely of major projects such as prescribed burns, creation or expansion of off-highway
vehicle routes, or cutting trees over an area of 5 or more contiguous acres. What the ruling did do was 1o undo
regulations enacted in 2003 that would have allowed such projects — and in particular gas and oil drilting — to go
forward with limited public comment. That would appear to be the real reason for what certainly seems to be a
cheap attempt to marshal political pressure.

To most Americans the Forest Service is represented by thousands of hard-working and conscientious people who
care deeply about our forests and the land. They did not deserve to be associated with this charade.
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Alnited Dlates Senale

WASHINGTON, O.C 20510

October 18, 2005

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

The USDA Forest Service recently ordered the suspension of over fifteen hundred
permits, projects, and contracts across the National Forest System This will prevent
thousands of people from accessing their public lands. It will cause substantial cconomic
losses to many small businesses that depend on the National Forests to guide hunters.
gather food and fuel, access private property, and other activities. This action was an
unnecessary and inappropriate response to a recent court ruling (Earth Island Institute v,
Ruthenbeck), and appears to be an attempt to make a political statement, rather than
manage our National Forests rationally. The current debacle on the ground in states like
New Menico scems to be the result of misguided political appeintees in the Department
of Agriculture who have the authority to prevent the hardship being visited on the public
and local cconomies, but who are failing to use it. We urge you to bring accountabilny
within your Administration to this situation and to use the authority already in law to
allow non-controversial forest activities to resume immediately.

This situation began when the Forest Service drafted illegal regulations in 2003 aimed at
limiting the opportunitics for the public to participate in National Forest decision
making. The Forest Service was clearly on notice that its proposal was illegal. One of
the disputed regulations codified a practice that a court had already struck down as
defying comimon sense and the plain language of governing law. The public record of
comments on that rulemaking is replete with numerous official comments pointing out
the illegal and inappropriate naturc of the regulations. Senior decision makers in the
Department of Agniculture exercised poor judgment when they allowed this flawed
rulemaking to proceed to conclusion without addressing these issues. It should have been
no surprise lo anyone when a court recently invalidated thosc portions of the new
regulations on the basis that they were arbitrary, capricious, or manifestly contrary to
governing law,

Instead of having a rcasonable plan to manage the aftermath of this predictable outcome,
the Department of Agriculture then precipitated the current crisis on the ground.

¢ Through the Forest Service and the Department of Justice, it could have asked the
court to remnstate the previous set of regulations, which would have permitted at
least the vast majority of the activities to go forward as planned. But it refused to
do so. In fact, the Department did the opposite, by specifically asking the court to
sever the invalidated portions of the regulations.



56

¢ The Department could have used the emergency exemption authority that was
explicitly upheld by the court to allow many of the activities to go forward. It
failed to do that.

s  The Department of Agriculture could have issued an interim rule allowing the
vast majority of activitics fo go forward. If failed to do that, too.

In fact. the Department of Agriculture has made matters considerably worse on the
ground by being extraordinarily slow in dealing with the problems created by its flawed
tegal strategy. 1t has been three months since the Forest Service and the responsible
managers in the Department of Agriculture knew of the potential problems on the ground
around the country. Yet, the Depariment waited a month to request a stay of the court’s
ruling. In that time, not only could the courts already have granted a stay or clarification,
but the Forest Scrvice could have allowed a host of non-controversial projects to go
forward even under the most stringent reading of the court’s decision.

Career employees of the Forest Service are frustrated that they cannot get authorization
from their superiors to proceed with these non-controversial activities in a normal
fashion, Ewven the opposing litigants in thc court case have offered to permit non-
controversial projects to go forward. Ironically, it would appear that the only parties
opposing these normal, non-controversial activities are the persons whom you have
appointed to oversee the Department and the Forest Service, One is left with the
impression that they think their political objectives would be advanced by causing
maximum distuption to persons and local economies that rely on access to the National
Forests for non-controversial activities such as hunting.

Excluding important segments of the public from entering the National Forcsts is not
good agency management. Nor is trying to exclude the public from the decision making
processes governing the National Forests. The Department has ample autherity to allow
many, il not all, of the non-controversial projects currently being held up to go forward.
We urge you 1o put an end to what is in effect a lock-out of important users of the
National Forests, by directing your appointees in the Department and the Forest Service
to usc their existing authorities to fix the serious problems they have created.

Sineerely,
7 .
A LT - T
</ Joff Binggapsan Tom Harkin
s ankjg Klember Ranking Mcember
Conyphittes on Energy and Natural Resources Committee on Agriculture
Unjied States Senate United States Senate
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Congress of the Enited States

THasbhington, BE 20515
October 18, 2005

The Honorable Dale Bosworth
Chief of the Forest Service
U.8. Department of Agriculture
201 14™ Street SW
Washington, D.C. 20250

Dear Chief Bosworth:

We write to express our concern with your September 23rd directive to Regional
Foresters regarding the suspension of all categorically excluded projects decided after
July 7, and ask that it be immediately withdrawn.

As we understand the district court decision in Earth Island Institute v. Ruthenbeck, your
directive applies to categorically excluded actions far beyond those intended by the court.
Prior to the adoption of the new categorical exclusion regulations in June 2003, minor
activities such as Christias tree harvest, mushroom picking, firewood gathering, and
issuing guide permits were not subject to administrative appeals. Nothing in the district
court's ruling should change this fact. As the Ninth Circuit noted earlier this year, "The
effect of invalidating an agency rule is to reinstate the rule previously in force.”

Therefore, the court order only requires that you halt—until proper public notice,
comment, and appeals can be completed—oprojects related to timber sales, motorized
vehicle use, etc. But it is unreasonable that you hold other uses of the forest that do not
implement a forest plan hostage, as your directive does.

Your directive has caused unnecessary confusion and placed a significant burden on
many who rely on the national forests for income, recreation, and general use. We ask
that you immediately rescind your September 23 directive so that people can once again
-pick mushrooms, gather firewood, raft and fish, or cut a Christmas tree for the upcoming
holiday.

Thank you for your consideration of this matter.

Sincerely,

.
W, u»(
PETER DeFAZIO GEORGE MILLER TOM UDALL
Member of Congr Member of Congress Member of Congress

PHRINTED GN RECYCLED PAPER



58

Letter to Chief Bosworth re: categorical exclusions
October 18, 2005

Gt mare—

~” EARL BLUMENAUER LOIS CAPPS
Member of Congress Member of Congress
Vs .
UL GRIJA.

Member of Congress

CC: Undersecretary Rey
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EConaress of the Tuited States
Washkingtou, DE 20313

October 20, 2005

The Henorable Mike Johanns
Secretan

LS. Department of Agriculture
1400 Independence Ave.. S W,
Washington. DC 20250

Re: Earth Isiand Institute v. Ruthenbeck
Dear Mr. Secretary:

We expect vou have received bv now a copy of Judge Singleton’s October 19,
2005 order clarifving his earlier rulings in Farth Island Instirute v. Ruthenbeck. The
court unequivocalty states that, “the Forest Service need not suspend actions not
conternplated in the old rules, such as “[a}pproval. modification, or continuation of minor,
short term (one vear or less) special uses of National Forest System lands, such as for
state-licensed cuttitters or guides. or approving gathering forest products for personal
use.

Judge Singleton’s latest ruling removes any doubt about the intended scope of his
July 2. 2005 decision. [t makes clear that Forest Chief Dale Bosworth was mistaken
when he wrote in a September 23 directive that “all categorically excluded projects must
be immediately suspended and subjected to notice, comment and appeal.”
Mr. Bosworth's interpretation of the judge’s July 2 decision was plainly overbroad.

In light of the court’s October 19 order. we once again request that you rescind
immediately Chiet Bosworth’s September 23 directive before it causes additional
unnecessary harm to the constituents of our state, who hold already-approved permits that
are not subject to appeal under the court’s rulings. We urge you to take immediate steps
1o ensure that permutted uses of the National Forests are allowed to go forward without
unnecessary delay.

Please advise us in writing of your plans to align your ageney's activities with the
district court’s opinion and to allow minor activities 1o continue in the Nation's forests.
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Thank you for your prompi attention to this matter.

Sincerely,
i S
Wadrne  JA Xan o~ ‘
&

Ken Salazar Matk Udall
United States Senator Member of Congress

Ad-T Ny Lgpee

&hn Salazar [
Member of Congress




61

Conaress of the Hunited States
Washinglou, T& 20313

October 17, 2005

The Honorable Mike Johunns
Seeretary

LS. Department of Agniculture
1400 Independence Ave S
Washingron. DC 20254

Dear Mr Secretary:

We wrile concerning a directive issued by Dale Bosworth, Chief of the Forest
Senvice, in respouse to Eurth {sland Institute v Ruthenbeck. a July 7. 2005 decision by
the United States District Court for the Eastern District of California, and a September
16, 2005 order from the court clanfving that decision. The court’s orders invalidated
portions of the 2003 regulations promulgated by the Forest Service implementing the
Forest Service Decision Making and Appeals Reform Act ("TARA™) on the ground that
those regulations were arbitrary. capricious. or manifestly contrary to governing law
The district coun ruling requires that projects and activities implementing forest plans
approved with cateporical exclusions after July 7, 2005, be suspended until proper public
notice. comment. and appeals are completed under ARA.

Chuet Bossorth's directive has caused unnecessary confusion and placed a
signiticant burden on many ot our constituents. including the ski industry and other
aftected industries, who rely on the national forests for income. recreation. and general
use. Hundreds of non-controy ersial construction permits and other already-approved
projects that might have been compieted during this year's construction season have been
halted unnecessarily because of the ageney’s approach, Tt is unsurprising that our
constituents have wld us that they believe the agency is deliberately overreacting to the
wourt’s deeision in order W gain political support in Congress for an equally overreaching
legislative sulution. We prefer w believe that the overbroad directive reflects only an
overabumdance of caution. But we would be gravely concemed to leam that the Forest
Service is deliberately jeopardizing small businesses and citizens’ livelihoods for political
ends

For the reasons set forth below. we ask you to reverse the Forest Service directive.
to ahgn your agency s activities with the district court’s opinion. and to allow minor
activities to continue in the Nation's forests,

The court’s rulings apply by their tertns to timber sales. motorized vehicle use.
road construction. mining. and the like. They do not affect already-approved activities in
the Nations! Forests, including such minor activities as harvesting Christmas trees,
preking mushrooms. of issuing guide permits. This was made plain when the district
court wrie: “Hihafe the Forest Nervice is clearly not required to make every minor
project itundertukes subjeci 1o the uppeals process. it is required 1o delineate benveon
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mufor wid mor projects m a way that gives permissible effeet io 1he language at the
ARA

Despite this clear linguage. Chief Bosworth's September 23 directive to Regional
Poresters orders the suspension of aff projects with categorical exclusions approved after
July 7. This suspension is substantially overbroad and needlessly harmful to activities in
the Natwnal Forests,

The enerbroad nature of the September 23 directive is underscored by the legal
effect of the Earth Isiund Instinute decision. Prior to the Forest Service's regulations
mimplementing the APA in June, 2003, minor actions such as repair and mantenance of
recreation sites and facilities. short-term special uses of National Forest Service Svstem
iands for state-hicensed outtitters and guides. and gathering forest products for personal
use, wore not subject to administrative appeals. These are the rules that legally are now
in etfect. tollowing the inyalidation of the 2003 rules. Pawlsen v. Daniels, 413 F.3d 999,
1008 (9 Cir 2005y ("[1}he effect of invalidating an agency rule is 1o reinstate the rule
previously i toree, )

As aresult. only certain catezorically-excluded activities are now subject to the
requirements of public notice. comment and appeal under the ARA. Consequently, we
do not undersuand why the Forest Service chooses to suspend minor activities such as
Christnas tree cutung. mushroom picking. and issuing guide permits. For the same
reasons, small-seale forest-thinnmg projects and minor ski-area maintenance activines
should be unatrected by the court’s orders.

The agency has compounded the problem by waiting more than three months to
tile an appeal of the district court’s orders and to ask for a suspension of those orders
pending appeal. And we are advised that the Forest Service has refused to meet with the
plamtffs” attorneys. despite offers to negotiate a common-sense solution to these
problems.

We request that you rescind Chiel Bosworth's September 23 directive
immediately. We also respectfully ask for an explanation of the Forest Service's actions
following the district court’s July 7 and September 16 orders and that you specifically
respond to the claims set forth in the plaintiffs” response to the government's motien for
stay teopy enclosedy. Please furnish that written response as soon as possible and in any
event not later than October 24, 2003,

Thank you for your careful consideration of this marter
Sincerely.

/

"

Ken Salazar Mark Udall
United States Senator Member of Congress
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F— 7 Delaynn

Member of Congress
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Western Environmental Law Center

Defanding the Wast Wikilancs, Water, snd Weitern Communicies
September 30, 2005

Clay Samford
U.S. Dept. Of Justice
clay.samford@usdoi.gov

RE: Appeal Reform Act Case

Clay-

It appears from press accounts that the Forest Service is portraying the Court
orders as producing an extreme result as applied to categorically-excluded projects other
than timber sales, oil & gas exploration etc. Some of these activities, such as truly minor
ones, all sides have acknowledged throughout the litigation do not need to be made
subject to public notice, comment and appeal under the ARA because they do not
“implement forest plans,” such as occurred prior to 1992 under the pre-ARA Forest
Service rules. To the extent that there are other activities which are subject to the Court’s
orders but which are non-controversial and regarding which the timing of the Court’s
orders have created a problem, I would like to reiterate, as we have always said, that we
are more than willing to talk with the Forest Service about coming to an agreement on
permitting such actions to move forward without comment and appeal. I would hope that
the Forest Service would agree to such a common-sense approach, rather than try to
create a train wreck in order to attack the Court’s decisions.

Please contact me at any time to discuss these matters,
Sincerely,

/s/ Matt Kenna
Matt Kenna
Attorney for Heartwood et al.



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

EARTH ISLAND INSTITUTE, a
California non-profit corporation;
SEQUOIA FORESTKEEPER, a
California non: Sroﬁt corporation;
HEARTWOOD, an Indiana non-proﬁt
orporation; CENTER FOR
BIOLOGICAL DIVERSITY, 2 New
Mexico non-profit corporation, and
SIERRA CLUB, a California non-profit
corporation,

Plaintiffs,
vs.

NANCY RUTHENBECK, in her capacity
as District Ranger, Hot Sﬁmngs Ranger
District, Sequoia National Forest;
UNITED STATES FOREST SERVICE,
an agency of the U.S. Department of
Agriculture; ANN VENEMAN, in her
o icial capacity as Secreta of

iculture; DALE BOSWORTH, in his
ot icial capacxty as Chief of the US.
Forest Service,

Defendants.

Case No. CIV F-03-6386 JKS

ORDER

Two motions are before the Court at this time. First, Defendants have moved for stay

pending appeal. Docket No. 94. Plaintiffs oppose the motion for stay and move for clarification.

Docket No. 95. The motion for clarification will be addressed first.
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DISCUSSION
L Plaintiffs’ Motion for Clarification

Plaintiffs’ seek to clarify what Forest Service decisions are categorically excluded decisions
subject to notice, comment, and appeal. The Court offers the following clarification. “The effect of
invalidating an agency rule is to reinstate the rule previously in force.” Paulsen v. Daniels, 413 F.3d
999, 1008 (9th Cir. 2005) (quoting Action on Smoking & Health v. Civil Aeronautics Bd., 713 F.2d
795,797 (D.C. Cir. 1983). This is true where, as here, invalidated regulations are severed, while
other valid regulations remain in place.

Here the Court severed certain regulations from the 2003 regulations. The Court intended
that the regulations replaced by the now-severed 2003 regulations be reinstated. The relevant rules
previously in force are the 1993 rule, and the 2000 supplemental rules. Under the 1993 rule,
categorically excluded timber sales are subject to notice, comment, and appeal. 58 Fed. Reg. 58,904
(Nov. 4, 1993). The other categorically excluded activities subject to notice, comment, and appeal
under these rules are:

1) Projects involving the use of prescribed burning; .
(e o e S e it cp

conducted through the travel management planning process as part of the forest planning
TOCESS;
4) The construction of new OHV routes and facilities intended to support OHV use;
5) The upgrading, widening, or modification of OHV routes to increase either the levels or
types of use by OHVs (but not projects performed for the maintenance of existing routes);
(6) The issuance or reissuance of special use permits for OHV activities conducted on areas,
trails, or roads that are not designated for such activities;
(7) Projects in which the cutting of trees for thinning or wildlife purposes occurs over an
are%greatgr than 5 contiguous acres;
8; athering geophysical data using shorthole, vibroseis, or surface charge;
9) Trenching fo obtain evidence of mineralization;
10) Clearing vegetation for sight paths from areas used for mineral, energy, or geophysical
investigation or support facilities F i

65 Fed. Reg. 61,302 (Oct. 17, 2000). Thus, the Forest Service need not suspend actions not

or such activities.

contemplated in the old rules, such as “[a]pproval, modification, or continuation of minor, short-
term (one year or less) special uses of National Forest System lands, such as for state-licensed
outfitters or guides, or approving gathering forest products for personal use.” Docket No. 94

{Second Decl. of Manning at 6).

ORDER

CAWINDOW SiTempinotes4BF95S1F-03-6386 004 wpd 2
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1L Defendants’ Motion for Stay

The Forest Service moves for stay pending appeal. The standard for a stay pending appeal is
similar to the test for the issuance of preliminary injunctions. Lopez v. Heckler, 713 F.2d 1432,
1435 (9th Cir. 1983). The test is a continuum, requiring the movant to show at one end, “both a
probability of success on the merits and the possibility of irreparable injury,” and at the other end,
“that serious legal questions are raised and that the balance of hardships tips sharply in its favor.”
Id. (citations omitted).

While the Forest Service has not shown a probability of success on the merits, it has raised
significant issues, albeit in part due to misunderstanding the impact of the Court’s orders. Much of
the Forest Service’s argument in favor of stay is based on irreparable harm flowing from proceeding
without any rule framework in place. Given the above clarification, the majority of the harms
identified will likely abate. In order to assist the Court in carefully balancing the hardships involved

in light of the clarification, further briefing is necessary.

IT IS THEREFORE ORDERED:

Plaintiffs’ motion for clarification at Docket No. 95 is GRANTED. The Court will defer
ruling on the Forest Service’s motion for stay pending appeal until both parties have an opportunity
to file further briefing regarding the relative hardships involved in light of the Court’s clarification.
The Forest Service’s brief shall be filed on or before November 10, 2005. Plaintiffs may reply en
or before November 23, 2005.

Dated at Anchorage, Alaska, this_19 day of October 2005.

s/ Iames K Singleton
JAMES K. SINGLETON, JR.
United States District Judge

ORDER

CAWINDOW S\Tempuiotes4BF9S41F-03-6386,008 wpd 3
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g FSEE Forest Service Employees
y for Environmental Ethics

P.O. Box 11615, Eugene, OR 97440 Tel: (541) 484-2692 Fax: (541) 484-3004 Email: forrest@fseee.org

November 21, 2005

Chairman Goodlatte

House Committee on Agriculture

1301 Longworth House Office Building
Washington, DC 20515

RE: Submitted for the record regarding hearing on “Recent Litigation on Forest Service
Firefighting and Forest Health Efforts,” November 15, 2005

Dear Mr. Chairman,

FSEEE counts among its members numerous current and former Forest Service
firefighters and fire planners, and we are committed to helping you understand the very
real human dimension of forest fires and fire fighting, To that end, I am sending you the
testimony of Ken Weaver, whose son Devin was killed fighting the Thirtymile Fire in
central Washington in 2001. As we work to build a safe and cost-effective Forest Service
wildland fire management program, we need to listen to the voices of people like Ken,
whose life has been radically altered by our fire suppression policies.

I would also like to take advantage of this opportunity to clarify statements made by
Undersecretary of Agriculture Mark Rey in front of your committee regarding recent
litigation, notably FSEEE v. USFS, requiring the Forest Service comply with the National
Environmental Policy Act (NEPA) with regards to fire retardant use, and Earth Island v.
Ruitenbeek, requiring the Forest Service comply with the Forest Service Decision-making
and Appeals Reform Act (ARA) with regards to notice and comment on projects
implementing land and resource management plans. In his testimony, Rey obscured his
own role in creating the current situation regarding fire retardant, exaggerated the
potential threat of an injunction against fire retardant use, and misrepresented the Forest
Service’s past interpretation of the ARA.

1. Undersecretary Rey’s role in the fire retardant case.

Undersecretary Rey’s comments on the recent court order requiring legal compliance for
the use of fire retardant conceal Rey’s own role in creating the government's legal
infirmities. At the committee’s hearing, Rey testified that

The Forest Service worked with FWS and NMFS for some time on the
subject of how we might conduct ESA section 7 consultations for
tirefighting activities, and did not reach a conclusion. Therefore we are
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not able to estimate what amount of additional activity, or what additional
cost, would be required by the court’s order. At this point, we have not
verified that FWS and NMFS will accept a programmatic consultation of
this nature. If they would not. then we face the prospect of additional
difficulty in complying with this order.

If Mr. Rey does not know whether FWS and NMFS will accept programmatic
consultation on fire retardant, it is because he has not asked them. Both Fish and Wildlife
and the National Marine Fisheries Service have been demanding that the Forest Service
consult with them regarding fire retardant use since at least 2002. Rey does not reveal
that in 2003 the Forest Service nearly completed the necessary environmental analysis,
but ceased work, against the advice of USDA Office of General Counsel attorneys, as a
direct result of Mr. Rey’s decision to avoid revealing to the public the dangers of toxic
fire retardant. We are attaching to our letter two exhibits from the court record in FSEEE
v. USFS that demonstrate that Mr. Rey was directly responsible for this decision, and that
he made the decision against the advice of his attorneys.

Exhibit A: An email from Tom Harbour, deputy director of fire and aviation for the
Forest Service, to James Gladden, the Forest Service’s director for Watershed, Fish,
Wildlife, Air, and Rare Plants, regarding national guidelines for fire retardant use then in
preparation, in which Mr. Harbour explains that, “Dave Tenny told me that he and Mark
Rey and the appropriate Undersecretary from DOI (Ann??) had met and decided there
would NOT be formal consultation on retardant use.”

Exhibit B: A working paper from the summer of 2003 which reveals that USDA OGC
attorney Allen Groesbeck advised the Forest Service to pursue formal consultation (See

pg. 3.

We may never know how much money Rey wasted by ignoring his attorneys and
postponing this NEPA process by three years while pushing it into the courts. FSEEE
believes that the court-ordered NEPA process will give the Forest Service a chance to
improve not only its firefighting effectiveness, and its protection of fish and wildlife that
are sensitive to toxic fire retardant dumps, but also firefighter safety. Aviation accidents
related to fire retardant use have emerged in recent years as one of the leading causes of
firefighter death. As Ken Weaver explains, the consequences of these unnecessary
firefighter deaths are deep and long lasting.

2, The improbability of an injunction against the use of fire retardant.

In his testimony, Rey suggests that while there is currently no injunction against fire
retardant use, another party may be able to walk in off the street and obtain an injunction
against retardant use based on the court’s holdings in FSEEE v. USFS. Rey exaggerates
this threat by ignoring the high standards necessary to obtain an injunction. Another
party would first have to establish standing on the issue of fire retardant use by
demonstrating its interests are directly affected by retardant use. The party would then
have to convince a judge both that there was a danger of irreparable harm from the use of
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fire retardant, and that such harm outweighed the dangers to the public from not using
retardant. Finally, the party would have to demonstrate that an injunction was in the
public interest. These are high and exacting standards unlikely to be met by any casual
litigant.

3. Clarification of the Forest Service’s interpretation of the ARA

In his testimony before the committee, Rey stated that the Forest Service has consistently
maintained, since the passage of the ARA in 1993, that projects categorically excluded
from NEPA analysis are also exempt from the notice, comment, and appeal requirements
of the ARA. This is not true. For ten years following the passage of the ARA in 1992,
the Forest Service followed regulations that contained a list of types of projects, notably
including all logging projects, that “implemented land and resource management plans,”
and therefore were required, under the ARA, to be subject to notice, comment, and
appeal, and specifically included certain types of projects categorically excluded from
NEPA but still subject to the ARA. These rules were rewritten in 2003.

Rey complained that he did not understand the rationale for the distinction the court made
between projects that were and were not subject to the ARA. The court found that the
2003 regulations, written by the Forest Service under Rey’s supervision, violated the law.
Following standard legal practice, the court reinstated the regulations that existed prior to
2003. Given that Rey seems unaware of these previous rules, it is not surprising that he
did not understand the court’s decision. It is a little disturbing, however, that Rey is
unaware of laws he was responsible for administering during the first two years of his
tenure as Undersecretary.

Thank you for the opportunity to submit this testimony. I am available to answer any
questions you or your staff may have regarding these issues.

Forrest Fleischman
Policy Advocate
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Exhibit A:

Jim T &ladea To: Morc Bosch/WO/USDAFS@FSNOTES

[

‘ g:‘/zo/ 20308:53 o ect: Retardant guidelines ~ Interaction

FYI

James T. Gladen

Director

Watershed, Fish, Wildlife, Air, and Rare Plants

202-205-1367

-— Forwarded by Jim T Gladen/WO/USDAFS on 06/30/2003 03:05 AM -wee

Tom Marbour Te: Jim T Gladen/WO/USDAFS@OFSNOTES
06727/2003 09:39 cc Jerry T Williams/WO/USDAFS@FSNOTES
o M Subject: Retardant guidelines - Xnteraction

Jim -~ your staff and the FAM group have been working well together the past few weeks to work us
thru a very sticky 1ssue -~ the FS has been working with NMFS and FWS on the same issue -- where
we head with our National Guidelines for Retardant use and application -- as you know, FSEEE filed o
NOL aver this issue (application of refardant) -~ while I was over with NRE yesterday Dave Tenny
told me that he and Mark Rey and the appropriate Undersecretary from DOT (Ann??) had met and
decided there would NOT be formal consuitation on retardont use -- that we would closely
cooperate with DOT (FWS Jand NMFS on appropriate guidelines. I could brief you further if I've
muddled the explanation. I've briefed Lestie Sekavec from our staff as well as Patti Hirami. I'min
the process of preparing o briefing paper for the Deputy Chiefs, 1've asked Leslie to colloborate
with your folks in the preparation of that briefing paper. I'll be in Boise next week, but should
generally be available on the. cell phone ar pager. thanks -~ as u kno, a very simple explanation of a
very complicated issue!

&
AVIATION  Tom Harbour

. USDA Forest Service 202-205-2496 Office
201 14%™ St. SW 202-205-1272 FAX.
Washington, DC 22024  e-mail:tharhour@fs.fedus
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Exhibit B:

USDA Forest Service and US DOI
Fire and Aviation Management
Briefing

-decision iment - Working Paper
Dico: June 26, 2003

ISSUE: FWS and NMFS are advising the FS that formal consultation. including NEPA, is
required for the nse of fire retardants, and possibly for all fire suppression activities, under
ESA Section 7

SITUATION:; Annually an average of over 11,000 loads of retardant is dropped during
suppression actions, covering approximately 6500 acres. During the past 2 years, 8 instances of
retardant reaching waterways have been documented; with 3 of those resulting in documented fish
Kkills. Of these, 1 used the guideline exemption that allows for use of retardant within the 300-foot
buffer if life or property were threatened (tlus was not a federal action), 1 was a transportation
spiil. and 6 w ere the result of accidental application within the buffer area and waterway. This
resulfed in an accident rate of 0.036 percent of the total drops. In every one of these instances an
emergency consultauon was undertaken with the appropriate regulatory agency.

The Forest Service mameains thse this tevel of averflight, spilts and fish kil wodd not jeapardize the
Aaa 1 Will ot 4 o ion of fish

contimied existence of any Dsted spocies.

where life or property are threatened, or reduce the viak of an accidentsl spill.

BACKGROUND. Prior to calendar year 2000, the Endangered Species Act compliance was
implemented under 50 CFR 402.05 Emergency Consultation Procedures while conducting
emergency response activities related to wildland fire fighting. When the situation developed
with Sodium ferrocyanide (April. 2000). it was determined that Guidelines for Aerial Application
of Retardants and Foams in Waterways (Guidelines) were needed to appropriately protect aquatic
species that are listed as threatened or endangered.

An interagency request for interim approval of the Guidelines was made of the FWS and
NMFS in April, 2000 and both these agencies concurred with the Guidelines. An interagency
request for mterim concurrence was again made in 2001, based on a biological
assessment’evaluation of the effects of using the Guidelines. FWS and NMFS again concurred
that the Guideles provided appropriate measures to protect aquatic species during aerial
apphication of retardants and foams.

This approval was effective through December 31, 2002, The wildland firefighting agencies
are now I the process of doing an updated consultation, if necessary. There are six options
open to the wildland fire agencies. The regulatory agencies are of the opinion that, based on
the eight incidents previousty mentioned, formal consultation and NEPA will be required even
though none of the emergency consultations resulted in a jeopardy opinion. The USDA FS
does not shate the opinion of the regulatory agencies in regard to the effects of aerial delivery
of retardants and foams.
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Bnefing Paper — Retaidant. Page 2

TALKING POINTS

e Prior to 2000, USDA FS and DOI consulted with FWS and NMFS under Emergency
Consultation Procedures. after fire suppression activities had occurred and a USDA FS
biologist determined that the suppression action had had an adverse effect on species

» I 2000, due to mcreased concem about chemicals in retardants, the FWS and NMFS along
with the USDA FS and DOI land management agencies. crafted aerial retardant application
gmdelmes. During this process the wildland fire agencies requested concurrence from FWS
and NMFS on these same guidelmes.

o This concurrence ran through December 2002.

s A NOI was filed by FSEEE alleging that consultation with FWS and NMFS is required
nationally for retardant use.

» The FWS and NMFS have advised USDA FS$ that the expenditure of moneys for award of
contracts and pre-suppression planning constitute an ‘action’ and formal consultation nnist
be completed.

» The scope has expanded to the regulating agencies’ suggestion that consultation should
melude all fire suppression activities on a forest (or BLM district) basis.

s Whether the sunple expenditure of funds is sufficient to frigger the need for consultation has
been a source of contention for several years, with the IS holding that planning is not an
‘action.’

* Not only is this precedence setting, none of the affected agencies have the personnel or
funds to complete consultation on this level
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Option

Pro

Con

No consulration 1s
necessary. rather
agency-to-agency
mnteraction on use of
guidelmes without
concurence should
be sought

#  Process done rapidly
with low cost. includes
FWS and NMFS wput
to protect species

® Reg agencies will not
agree with this option

o  Allan Groesbeck advises that because
we set a precedent because we
consulted once this may not hold in
court

* Legal vulnerability is high

Informal consultation
that continues to
focus on development
and use of aerial
guidelines

e Narrows scope o only
aenal application of
retardant guidelines

«  Still has potential to produce a likely
to adversely affect call;

*  May lead to formal consulwation,

* Reg agencies may not agree to this
level of consultation

National level formal
consultauon on all
fire chemicals used
{ground and air)

*  Potential to provide
incidental take
coverage

e Potential to imipact suppression
capability;

* adds to process gndlock;

»  High cost in dollars, personnel
commitment

Natioual fevel formal
consultation on all
suppression activities

s Potential to provide
incidental take
coverage

e Dotential to impact suppression
capability;

* adds to process gridlock;

¢ High cost in dollars, personnel
commitment

s Far reaching implications that conld
affecr on-going litigation

Forest level formal
consultation on all

fire chemcals used
{ground and air}

*  LMP based on specific
mgmt areas suppression
regponses. Sue
specific/Species
specific

« Highly impactve to LMP process as
Forests update. m terms of dollars and
personne] needs;

+  Highly impactive in consultation time
and documentation;

¢ May lead to non-discrenonary
requirements developed by non-fire
reg agency personnel and loss of
suppression capability

Forest level formal
consultation on all
suppression activities

s LMP based on specific
mgmt areas suppression
responses. Site
specific/Species
specific

Highly impactive to LMP process as

Forests update. in terms of dollars and

personnel needs

&  Highly impactive in consultation ime
and documentaton:

*  May lead to non-discretionary

requirements developed by non-fire

reg agency personnel and loss of

suppression capability
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Weaver Flower Company

-(; Box 200, 103 Frospecs, Moxee, WA 98936 (529) 450 S079
Ken Weaver
PO Bov T
Moxec, WA 93936

Novembey 21, 2005
{ harrvren Goodlatte
House Comicittes op Agrizulture
1201 Loagwarth House Office Building
Washington, TN 20515

RE. Submusted for the record regarding hearing on “Recent Litigation on Forest Service
Fuefighting and Forest Health Efforts,” November 15, 2007

Dear Mr Charman,

Thank yon for the opportunity (o share my experience with Forest Service firetightng
The problems the Forvat Service has in fighting wildland fires, and in imruring the vafety
of tirefighters and accountabitity of decision makers inzy be an absuact subject from the
perspective of a jawmaker 1 Washington D.C, but | have (o Hive everyday with the costs
of these problems  Let me explain.

On Julv 11%,2001 Twas aw akenad at 1:07 am. by my wife surcaming, “ken, there's a
man on the phone He says Devin is dead ™ Barbara was shaking and bent over os though
she had been hit in the stomach, { mstantlv knew those words were tue. The pairt s her
voree was Too farge. too miense. “He savs Devin died wn a fire.’

1 forced myself 1o take the phone and braced for the words thai were 1o come nest.
“Hello. Mr Weaver My name s Randy [ am with the Forest Service. Devin's crew was
overrun by 1 fise at about §:30 vesterday uftemnoon and Devin didn’t rake it.”

“Whar do you mean he didn’t make 7" 1 said, “My son could vumrun any fire, it's not
possible for a fire t overtake Devin: pe 1s 1 teo good of shape

“Umovay oy, M Weaver, but the 1D s postive. We know for sure that Devin was
cug of tae casuaings ™

“One of the casualties? Are thers more?”

% 2y there were thioe mere. W are tryiag to reach their families now ™

4 arbars held me from my Mkl her arme vound myv shoulders, the way Tused to hay
Deovin She was sobbing “He s not dead Devar’s not dead. The man was wrong,” she

sard Call sumebody else. Devin's pot dead.”

“Yes he in.svecthear” Usad “Devin ts dead ™ | had sard it for the very first tung. The
words came crashung out ¢f my mouth fike boulders crashing in a rockslide. They ook

Speciclists in Washington Siote 8 Natural Flowers
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physical forinr and burt as they viclated the aic. Devin s dead My golf, bow hurting,
bowhimg, camping partoer, soul mate and best boy friend was dead

For the next e:ght hours, Barbara and T sat together on the couch Barbara had her feet
pulled under her with arms around ships in the fetal position. ] just held her as right as |
could. We grieved a decp. viscoral grief and cried. Words were infrequent and choked
with pain Time was suspended. Yesterday’s bright promise Jooked 1oday like a threat
Ou farily would never be together again: our oircle was broken Unlike any other
nroblem 1 had faced momy life, T couldn’t solve this one. T knew that this was not fike any
houk or mevie where the tragie hero always gains closure o the end.

As the {irst wave of pain began o pass, one thought burned m my mind. How could they

do this” How could they possibly get Devin with twenty-one days of cxpericncc into that
level of harm's way? This kid was menty-one. He was g fitness tuff at six feet and 17
pounds. He ran seven nules a night with a thuty-pound pack ox his back to prepare for
this job He way an expericuced woodsman, How could they possibly get him into a
situation he could not escape from? The nexr aftemoon, three membets of the Forest
Service came to our home with the first detatls of the tragedy. They described an out-of-
control wildfire that hlew up quickly. trapping and burning my son to death. They said it
was po one’s fault, an act of Ged.

Over the next days and wesks. more details became availahle, and the picrure that
emerged was somethmg quite different from an act of any God { know. The fire was
indeed out of control, but kad been for more than four hours. This ciew was led down o
dead-end road i a steep box canyon with a plap of attack that was later deterred 10
have had no chance of success In all, the people who were -;upposed to be protecting
Devin’s hfe vinjated every stgle rule of safety on the books. They igrored every single
warning sign present. abandoned ail common sense and could not exerc1se even minunal
command authotity after they were entrapped. All the training Devia had just received
stressad safety Girst. Everything he was told stressed safety as the top pnionty Nothing
wis mare important than the health of the firefighters W talked about his traimng afte:
it was conepleted and he said these peaple really know what they arc domg. They were so
satetyanimded he wasn't sure they would e er et jum close to s real fire He, like the
others i his crew. went down that dead-end road m that steep boa canvon in frout of tha
aut-ot-controt wildfire, knewng that safety was the top prionity in the munds of lus
SUPSEVISTLS

As it tumed mg, it was ail a fraad No one considered Devin's saferv. No one considered
the ules 1o actually be rules. As the invesugarive report would later quote a fieefighter,
“Everyone knows rhme {ten sunding safety rules] are just guidelines and can't always be
followed = Devin's xqtlad was completely bettayed when they were led down that road
His squed did not give their Lives, they had their lives taken They did not die because of
what they were doing, rather whom they were domg it for We now keow tilar the United
States Forest Service does aot have to follow any safety rules. The information Devin and
others reccived in training was hitle more than a cruel hoax. It served only to wake them
let therr guard down They never had anv more than a random chance. No one ever told



tho res b whatany = eman could roli vou abous <afere “I'hes aren treafly ru'es
Thos re et gunlelimes, sowe don’t hane 10 follow them H deesn't marter iy our bos,
gets sow Kdled This s the Feresr Seroce, We 1omtadsaer G ansone.

And soars that an mcid. a0 conmander ¢an aoaidon hus responsid Iy te fs crew, b
evore vules sgoore very wilch ot point suspend hus common sense, eugr sl no
leaucr~'up, caune the death « his crew memhers and simply be reassipned No fipes,
W03y O e o jand, justeassignment Yesterday I gotan overtme parkng noker an
had ro pay a S10 fine Mtoccuned to me that pahing thinty minutes overtine was a mo:
haeincus orime weth @ farcer penalty than what bappened at Thertynsde How g o
possinle” How can o department 10 ogr governmen? operate by a d.fferent set of rules
than th cest of the pouiation? Wiy do we make brave youny men and women fighhin
wikiland forest tires 2ach summet sutfer grester workplace 1k than we allow in the

R

privare sector? Aswde friom the legal question how 1s thes morally pussible?

The st € ~~ie hiere < accounabiy Abrahain Lincoln <ard i hest. "Govermment of
seuple, forvhe peaple. by the peaple 7 Our government was dovided mito three branche
@ encure accoantabiity. Without accoumtability, the Fotest Service 1y neither for the
propre nar A e nennle

I the tows years siee my sancs deatk Jitrle progress has been made i miky the Fores
Service maie Ao, wntahle s firefighung operatons Buery vear, riore firefighters a
atnecessa ob kted e the line o duty Ay ucan see m the chart be ow, the numoer
Archighting deatns hos vsen dramanialy n the 3stAfty years o the 19505, an averag
of three firefighiers were hilled pex veur  As receptiy as the 1970s, onty nine were kille
per veer — but in the first five vears of the carrent decade, an average of fventy-twn we
ritled per vea - 07 dcaths in acdition to Devin’s

Modern Firefighting Fatalities
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CREIICTS © > N - die i

: "Cit:)i:!r\r‘: zﬁtn‘\m: xli d}in die from many causes. Hisroricailv, burnosgre v hua:

L 5<:n;:~c m\ l?;x }\\;;iw 4 mamr\ fause of deatn amieng fuefighters Wh lo the

larpe treremee f :t :; !, At“p'ﬂg‘re&\ in decreasing the number of burnover deaths, the
i ease 1 firetighhing deaths has been caused prunanly by icreased us nfh’ 3

s yeipnent and arreraft i ficefighung. Aireraft, primarily used for st:v :al f:ire e

;f)t{:trdant delivery, account for one quarter of the 108 aeaths between mm; and

Causes of 108 wildiand firetighting de aths. 2000
2004
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i sen died at the ond ot cead end toad I the nuddle of a vast wilderness atea Ihe
fiee he was kitled tighung ‘hreatened po one, and the plan of attack was ruled to have no
chance of success  Unvl the agency hotds decision makers personallv responsibie for the
orfects o ther dearsiors on fuefighters. they will 2ontinue to rnafe mustakes hke those
that cost me Ny son Until the agency oxamines the epvironmintal and worker safety
senes asenciated with 1l use of fire retardant chetnicals. aviation Jeaths will continue

be 1 maet DFeh T

Peosple ash me hos ) have nianaged tw ueal with Devin's death, | never answet 11t
Luesten  Fhe factis Thaven t managed, i~ (here anyone in the world tiat coukd? Dev’s
[ose contLes 1 DE &k anbearable sonrce of panwm my e Tam told that e wul
ke it less 30, that's hard b imagme after four vears 1 suli don’t anderstaud o ke
could happen It seems Irke 2 bad dream. but i’ ot '8 3 nightmare from winich Tl
pever avake. 1 will spend the rest of sov tife marking tire until Teee my best fiena
agam A Uferune hefure T can hug vm. A Iferime before | can faugh at iy dry humor
hefore | oo s hroad smile 3 nfetime before the circle will be unbroken.
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